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THE COURT: Morﬁing, counsel, ladies and
gentlemen. We're here today on State v. Dassey,
06 CF 88. Appearances, please.

ATTORNEY FALLON: Morning, Your Honor.
May it please the Court, State appears by Special
Prosecutors Ken Kratz and Tom Pallon.

ATTCRNEY DVORAK: Good morning, Your
Honer. May it please the Court, Mr. Dassey
appeafs with Attorney Robert Dvorak. Also
appearing is Laura Nifider, Joshua Tepfer, Adar
Crosley, Attorney Steven Drizin, and Attorney
Thomas Geragnty, and Alex Hess.

THE COURT: Are you set to proceed,

Mr, Dvorak?

ATTORNEY DVORAK: We are, Judge.

THE COURT: Go ahead.

ATTORNEY DVORAK: I would call Michael
Q'Kelly, please.

THE COURT: Mr. O'Kelly, remain standing
while you take the ocath and then be seated.

THE WITNESS: Yes, Your Bonor.

MICHARYL O'KELLY,
called as a witness herein, having been first duly
sworn, was examined and testified as follows:

THE CLERK: Be sesated. State your name and
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spell your last name for the record, please.
THE WITNESS: Michael O'Kelly, O,
apostrophe, K-e-l-1-y.

DIRECT EXBMINATION

BY ATTORNEY DVORAK:

Q

Mr. O'Kelly, do you -~ what do you prefer to go
by? Mr, O'Kelly? Mike? Michael?

Mike, Michael.

Okay. Um, you'll notice around you a nunber of
folders.

Okay.

And if we will be referring to exhibits in those
folders, and we'll do our best to direct you

to —-- to them as best we can.

You bet.

Un, I want you understand, first off, that you
are to confine your answers tc the events prior
to May 14, okay?

Yes, sir.

Now, youn were a -— a ~-- initially retained on
this case by Mr. Kachinsky? ULeonard Kachinsky.
Is that correct?

Yes, sir.

And you were retained to perform a polygraph

test?
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Yes, sir.

Okay. If you would look at Exhibit No. 62,
please? Binder twce.

Um, these start at 241. Unless thers's something
else I'm missing. Oh.

Birnder two,

Oh. I didn't see that. I'm on 62.

Okay. Have you reviewed 1it?

Yes, 1 have, sir.

Okay. ©Now, that -- do you recall getting that
e-mail?
I do, vyes.

all right. That's an e-mail confirming the fact
that the public defender's office has approved
you to do a polygraph in Mr. Dassey's case for
$350; right?

That is correct, sir.

All right. Um, did you have -- I'm sorry. And
the date is -- it's dated April 3 of 2006?

Un, I don't see it. Oh, there it is. Yes, it is,.
Okay. All right. The =-- and he forwarded,
apparently with this, copy of the Criminal
Complaint? According to this e-mail?

Yes. According to the e-mail, yes.

Okay. And did you have any other discussion with
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Mr. Kachinsky about the matter on this cate c¢r
arcund this time that you recall?

I don't recall without documentation.

Okay. Did =-- do you recall whether or not, um,
at around this time, Mr. Kachinsky giving you any
kind of opinion or what he thought about the
case?

No, I do not.

Okay. And I want to draw your attention to
Exkibit 63.

I'm there.

Okay. Now, this is dated Tuesday, April 11,
20067

It is.

All right. Um, and this has previously been
identified as a message that was left for

Mr. Kachinsky, um, from you. Do you recall
leaving a message for him about the polygraph
test?

I don't recall that, no, because it wouldn't make
sense.

Well, I weuld like you to look at the second to
the bottom line. It says, "Dassey wants to do it
Sunday morning. Easter."?

That's why this thing doesn't make sense to me.




*

(sl

10
11
12
13
14
15
16
17
18
18
20
21
22
23
24

25

Okay. That's ~- so that's -~ you're saying that,
um —-

ATTORNEY FALLON: Your Honor, I'm geoing to
oppose —-—~ I'm just going to object here because
Mr. Kachinsky, himself, indicated with respect to
this particular exhibit that it could have been a
cut and paste thing between his secretary and
himself. They type up, send him an e-mail, he may
drop some information into it, I think he testified
to -- thereto, so this witness is not going to be
familiar with, and it's his speculation as to what
list -- Mr. Kéchinsky meant by this. |

ATTORNEY DVORAK: 1I'll withdraw that
question. I'm just trying to clarify what his
recollection might be surrounding this.

THE COURT: Okay.
(By Attorney Dvorak) Um, particularly with the.
date of the polygraph, the decision was made to
do this on Easter. Were you part of that
decision?
Yes, I was. Yes.
Okay. What do you recall about how the decision
was made to do it on Easter Sunday?

ATTORNEY FALLON: Objection. Relevance as

it pertains to this particular issue.
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ATTORNEY DVORAK: It has to do —— I —--
I'm -—— I'm trying to get him into his conversations
with Mr. Kachinsky. I'm trying to bring him there.
What the early -- early, uh, relationship was énd
how that relationship developed. It's --

THE COURT: COverruled.

THE WITNESS: The Dest I can tell you is
my reccollection is that there was a -- a reques®:
if I would do it on Easter Sunday. If I was
available. There seemed to be some urgency. And
I -- I agreed to do it Easter Sunday.

(By Attorney Dvorak) Okay. To your recollection
up to this peoint had you had any contact with
Brendan Dassey?

No. That's why that second line didn't make sense.
Ckay.

The second from the bottom it is.

All right, Now, I want you to leock at Exhibit
No. 56. And you may want to keep that one handy.
You mean keep 63 handy?

Exhibit No. 56.

Keep that one handy.

Yes.

Okay. Should I pull it out of the binder?

That would be fine. Just don't take it with you

10




10

11

12

13

14

15

16

17

18

20
21
22
23
24

25

LOREN - & B

when you leave.

No, sir.

All right. Can you ildentify that for me, please?
There's eight pages to a documert -- uh, Exhibit No.
56, It appears to be my statement of services, um,
cgated -- I don't see a date.

Okay. Um, can you verify it for us or that this
was the voucher that you submitted to the public
defender's office?

It is.

Okay. And it was ~- it alsc reccrds your -- your
daily activity regarding your work on this
matter; correct?

That 1is correct, sir.

All right.

Yes.

Un, if you would look at page one, um, for
Tuesday, April 11, the same date as Exhibit No.
63 that we just referrec to, there's a telephone
conference with Attorney Kachinsky?

Yes.

Do you have any recollection about what that was
about?

It =- my recollection is the only thing we talked

about is the pelygraph and the issue. I can't think

11
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of anything else I weould have talked beyond that
other than the location perhaps.

All right. What do you remember -- you had
received a copy of the Criminal Complaint by this
point; right?

I received documentations. 1 have never had the --
an entire document that I know of.

Well, on the April 3 e-mail, Exhibit 62,

Mr. Kachinsky states in that e-mail that he is
attaching a copy of the Complaint. Do you want
to refer to 627 Will that help you?

Sure. Give me one moment, please. It does say
attached is the Criminal Complaint, but my
reccllection in this matter here is that I never had
all the documentatiocn.

Well, IT'm -~

Am I answeriﬁg ybur quéstion?

Well, I'd -- T guess I don't know wnhat you mean
by documentation. Um, the Criminal Conplaint is
just one single document. The charging --

Oh.

-- document.

Oh.

I'm not talking about the entire discovery or

anything.

12
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I misunderstood you.

-Okay.

I -~ I thought you meant the -- the Complaint as
having detzils other than & piece of paper.
Well, the Complaint was rather lengthy in this
mattex.

Okay.

But it's the charging documert. Do you remember
getting that and reviewing that?

I don't specifically recall, no.

Okay. All right. Well, um, the -~ I want to
refer you to, um -- the -- the -- the polygraph
test is done on Easter Sunday, which is April 16.
And I want you to look at Exhibit 231, please?
QOkay. I'm at 231.

Okay. And can you identify that for me, please?

Yes. Would you like me to count the pages or just

identify the exhibit?

Just take a look at the exhibit. What I'm going
to ask you to do is authenticate it for me.

This is.~~ this 1s my polygraph, yes.

Okay. That's the results of the polygraph test
that you gave Brendan Dassey on April 167

These -~ these are the charts, yes.

The charts?

13




13
14
15

16

18
19
20
21
22
23
24

25

(@ = 0O >

Not the -- not the results.
Okay. Great.
Correct.
Now, when you —-- let me --
(Exhibit No. 368 marked for identification.)
Mr. Kachinsky, I'm showing you what's been marked
as Exhibit No. --
I'm =—— I'm Mr. O'Kelly.
O'Kelly. What did I say, Kachinsky?
Mr. O'Kelly. Uh, Exhibit 368, does that refresh
your recollection at all about the e-mail that we
referred to on April 37

ATTORNEY FALLON: That would be --
exéuse me, Counsel, that ycou're referring —-- when
you say the e-mail April 3, you're referring back
to Exhibit 6272

ATTORNEY DVORAK: Correct.,

ATTORNEY FALLON: Thank you,

THE WITNZSS: Can I have a moment?
(By Attorney Dvorak) Sure.
Okay. |
Does that refresh your recollection of -- do you
recall seeing that document labeled "Criminal
Complaint™?

I can tell you, yes, only for one reason. Because

14
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there's some notes with -~ with my writing.

Okay.

Beyond that, I -- I didn't recognize it until then.
Okay. So we can -- do you have any argument

with ~- with the fact that you reviewed that?

That's what you reviewed in preparation for the

polygraph test?

Only because it looks like my -- it looks like my
writing but I'm not sure. It's -- it's -~ I don't
know.

Okay.

I -~ I don't —- I don't recall the document for what

it's worth to you.
Let -- let me ask you this: What happened on the
day of the polygraph test? What -- what was the
order of things?
I entered the facility with my equipment. I went
upstairs, like, third or fourth floor. I'm not sure
where it was. We set -- I set everything up.
Once my polygraph and everything else
was set out, I turned the video recorder on.
I == T then notified the jail personnel I was
ready to receive Mr. Dassey.
He entered the =-- the room where I was

located. I introduced myself, I believe, for the

15
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First time, and I harded nim a survey to
complete.

All right. Let's -- go ahead. Finish.

After the ~~ after the survey, I'm not sure if we
broke for lunch or not. I believe we may have to
give him a break. And I believe I started the -- the
polygraph after lunch, but I'm not sure. I -- 1
could have gone right through.

Okay. Now, you -- you said yoﬁ did a survey.

I'd like you to look at Exhibit No. 94.

Okay. Should I put the polygraph --

Yes, please. You can just leave them in.the
binder if it -- if -- if it's possible to review
them that way. If you need to take them out,
that's fine. It just may go faster.

You bet. Which number now?

Ninety-four.

- I'm there.

Al)l right. Would you review that? And then I'd
like to ask you a--—a--a question or two as to
whether or not that is the interview form that
you referred to a moment ago that you had

Mr. Dassey fill out?

You bet,

On April 167

16
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You bet. It is, but it's missing some pages.
Okay. What do -- do you know what pages are
missing from that?
It appears page one and page two.
Ckay. Other than that, that's the =~- that's the
form; correct?
That is the form, vyes, sir.
All right. What instructions did you give to
Mr. Dassey when filling out that form?
ATTORNEY FALLON: Objection. Relevance.
THE COURT: Overruled.
THE WITNESS: I don't recall.
(By Attorney Dvorak) Okay. How long did it take
him to fill out that form? Do you recall?
I would know if I knew what time he started because
we have an ending clock here. 3So the answer is I
don't know how long.
All right. Does the -- that's fine. Now, with
respect to -- after he had filled out the form,
you reviewed it before the polygraph -- you gave

the polygraph?

. I believe T inter -- I reviewed one page only. At
least -- well, I should say I know I reviewed one
page.

- Okay. And what page would that have been?
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Give me a moment, please. It would have been page
2-3. That's -~ and that's in the top right corner.
All right. All right. ©Now, do you recall what

the test questions were?

Not without going back to them.

Okay. Um, if -- if you refer to Exhibit 231,

that would have --

ATTORNEY FALLON: I'm --

(By Attorney Dvorak) -- the test questions in
there; correct? :
I'ﬁe got it right here, yes.

ATTORNEY FALLON: I'm going to object to
the relevance of what the test questions were as it
relates to these proceedings.

THE COURT: Overruled.

THE WITNESS: Was there a question, Your
Honor?

{(By Attorney Dvorak) The question was the test
questions.

Yes,

What the test questions were.

There's actually three sets cof test gquestions here.
Okay. Would you -- would you tell us what those
are, please?

Would you like me to read them or tell you what they

18
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are?
Well, I -~ what I'd like you to -- to read to us
were the -- the questicns that, um, you were

testing on as opposed to the other guestions.
Preliminary questions;

When you say "prelimirary questions," are you
referring to the acguaintance test, or the Sym test
or the --

Correct.

Okay.

Yes.

.Okay. When you say test guestions, are you referring

to all ten? Or the relevant questions? Or the
symptomatic gquestions?
Tﬁe relevant questions.
In the firét example, there's three relevant
questions and they are as follows, and they -- and
they numbers -- numbers as follows: Five, seven, and
ten, respectively:

Number five is: Did you help kill
Teresa Marie Halbach?

Number seven: Did you help kill Teresa
Marie Halbach on Monday, Octobker 317

And the final one was: Was the body of

Teresa Marie Halbach burned in the fire by

19
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the Steve Avery house?
Okay. And the second set?
Give me a moment, please.

The second set ol three relevant
questions are as follows: And, once again, the
same order follows, five, seven, and ten:

Number five is: Did you see Teresa
Marie Halbach in the Avery house?

Did you see Teresa Marie Halbach in the
Avery house on Mon -- Monday, October 317

Numper ten is: Did you touch any part
of the body of Teresa Marie Halbach?

Okay. And what was the third set?

That was —--

The relevant questions?

That was the third.

Okay.

The third polygraph. But there's only two relevant
tests.

Okay. Um, now, you -- you szid that you video
recorded this?

Yes, I did.

Okay. And were you able to lecate the video
recording? |

Yes. I believe I gave it to you.

20
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The videc recording? The video tape of the
April 167

I gave all the recordings. I don't know if this was

included or not. 1 -- I presumed it was.
Uh, I don't -- we didn't have it.

Onh. Okay.

All rignt.

And I didn't -=- then I don't have it.
All_right. Well, we had previousiy asked for
information from you; right?

Yes, you did.

And yoﬁ had sent all the information you had to
Attorney Rosenfeld?

I did.

Yeah. And, um, some of the information you had
saved on a ~- on a -- some kind of a jump --
stick drive or jump drive or something; right?
That's correct.

Okay. And -- and -- and somehow the other
information was lost and missing; right?

That's my understanding.

Okay. So whatever you had saved was the only
thing that was remaining; correct?

That is correct.

All right. Um, now, tell me about the -- the

21
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polygraph test. Did you -- um, how did you score
that test?
Numerically scored.
Okay. Did you do it by hand or does your
computer do it? |
It's actually both.
Ckay. And when -- when it -- how does it -- when
it gets scored on the computer, does the computer
show what the score is?
There's a screen shot, yes.
A what?
A screen shot.
Qkay. Can you tell me what that is?
Not witHout looking at it.
Well, no, I'm -- what I'm asking you is can you
tell me what a screen shot is? Can you describe
that for us?
I understand the guestion now. The screen shot would
either say one of three options. Either it would
say —- well, if it's in poly score. In poly score
it's going to show deception indicated, no
deception --

COURT REPORTER: Excuse me.

THE WITNESS: Sorry. |

COURT REPORTER: Slow down, please.

22
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THE WITNESS: I will, yes. Sorry,
It'll say deception indicated, no deception, or
inconclusive. In poly score only..
(By Attorney Dvorak) Okay. And so that's just a
result that shows up on the computei screen?

That's correct.

Does that -- does that give a percentage as to
the -- each -- either -- or any of those three
options?

Yes, it does.

Okay. And that's -- that's part of the poly
score program? Is that what you're saying?

It is.

Okay. Um, do you use poly score?

I use poiy score, yes.

Um, now, when —-- when Brendan took ﬁhe test, his
answers to the relevant questions were denials;
correct?

I could only verify that by looking at the -- the
charts.

Okay. Would you do that, please?

Yes. That is correct, sir. Yes.

Okay. And that was consistent with the survey
that he had -- you had him fill out prior to the

polygraph, which was Exhibit 94; correct?

23
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I would have to review the survey to get that answer.

All right. Well, the -- the survey is -- is --
is -- is an accurate -~ is -- is what it --

what -- what Mr. Dassey had filled out; correct?
It is --

(Unintelligible.)

-- yes. Exhibit 94,

All right. Um, did you also verify the score by
hand? |

I do.

Okay. Did you verify the score by hand in this
case?

I did.

Ckay.

To the best my recollection.

At ==~ at the time?

To the best my recollection, yes.

DPid you make any notes of that any place?

I always do. I don't recall. Can I back vp a -~ a
moment?

Sure.

i don't know when I numerically scored Mr., Dassey's
test. It would have been either in the facility or
outside.

All right. Did you, uh -- after the test, did

24
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you have any discussion with Mr. Dassey?

Not that I recall.

Okay. You weren't sent there at that time to —--
to ask Mr. Dassey any questions?

Other than on the polygraph?

Right.

Yes.

Okay. That was your only task up to this time
was to do a polygraph test?

Yes.

And as part of your polygraph test procedure,
there was -- was not to do any kind of
post-polygraph interview at that time?
Absolutely not.

All right. Did you have any instructions about
what you were supposed to do with the results of
the polygraph test?

I did.

And what were those instructions?

To notify Mr. Kachinsky.

Okay. And were there -- were there any other
instructions? Let me ask you thié: Were you
told whether or not you should tell Mr. Dassey
the results of the polygraph test?

I was. I was told, ves.

25
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And what -- what did -- what were ycu told?

Mr. Kachinsky stated that I was not to inform his
client,

Okay. ©Now, at some point, um, your job changed
from -- well, let me back up a minute. After the
test was over with, how -~ how did you inform him
of that? Did you go over to his office? Did you
have a conference with him? Did you talk tc him
on the phone? If you recall.

I don't recall. It could have been a combinaticn.
don't know.

Okay. What did you tell Mr. Kachinsky the
results were?

My recollection is that they were deceptive.
Ckay. Um, at some point your -- your job on this
case changed from prosecutor to an investigator;
right?

I was never a prosecutor.

I'm == I'm sorry. Polygraphist. To a -- I'm
sorry. Polygraphist to én investigator?

Yes, sir.

Okay. And do you recall when about that
happened?

It would have been after the polygraph is the best

can give you.
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All right. Um, you had a -- a conference -- a
phone conference -- I want you to refer to your
notes —-- your, uh ~- Exhibit 562

You'll have to give me a moment. I'm at 56.

All right. Here. I got =-- tell you what, you
can -- you can put 56 back in. I will just give
you a copy so you don't have to keep --

Okay.

-- pulling out --

Back in the binder you're saying. Thank you.

The next entry on your time sheet is April 20.
Um, or I want you to draw your atfention to
April 20.”

It covers page one and page two, yes.

Okay. And, um, at that time you have a -- a
telephone conference? It shows a -- a conference
with the attorney, and review and obtaining

digital discovery?

Yes.
Did you, uh -- does -- so at -- at least, is it
fair to say, at about this point your -- your job

description changed from polygraphist to

investigator?
Yes.
Okay. What discussion -- and you had a
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discussion with Mr. Kachinsky, ur, about what it
wags that you -- he was hoping to accomplish here;

right?

© BAsk your question again, piease.

You had a discussion with Mr. Kachinsky about
what his theory of -- of the case was; correct?
I don't recall.
You had a discussion with him about what it was
that he wanted you tc do in the case?

ATTORNEY FALLON: Objection. This is
leading the witness. Just ask him the questions.

THE COURT: I'll overrule the objection.

But --

ATTORNEZEY DVORAK: I-- I --

THE COURT: Questions.

ATTCRNEY DVORAK: Trying to get it
moving.

THE WITNESS: I -- unfortunately,
there's no notes here to say what we talked
about, Um, I can only assume that it would have
been =--

ATTORNEY FALLON: And I'm going to object
to assume. If he has no recollection, he has no
recollection. 1It's speculation.

THE COURT: Sustained.
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(By Attorney Dvorak}) Mr. O' -- all right. Um, I
want to -- let's see. Do you recall whether or
not Mr. Xachinsky told you that, uh, he thought
the best thing for -~ for Mr. Dassey in this case
was to try to get a plea deal?

At which time? Can you give me a timeframe?

Um, from the first time that he took you on as an
investigator, when he hired you, and told you
what he was looking for you to do in the case.

ATTORNEY FALLON: Objection. Calls for
hearsay.

ATTORNEY DVORAK: It's ——

ATTORNEY FALLON: Mr. Kachinsky was here.
Answered those questions. This witness'
interpretation, or understanding, recollection,
doesn't matter.

THE COURT: Sustained.

ATTORNEY DVORAK: 1It's -- it's not
offered for the truth of the matter asserted,
Judge, it's coffered tc -- to -- to hopefully
refresh his recollection about what it was that

he did and why he did izt.

THE COURT: Well, I think it's offered for

the truth of the matter asserted and the objection's

sustained. Objection will stand.
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(By Attorney Dvorak} Um —-- okay. If, um -- I
want you to look at Exhibit No. 362.

Did you say 3-6-27

Yes,

Okay. Give me a moment, please. Okay. I'm -- I'm
there. 1It's one page; 1is that correct?

That's correct. 1I'd like you to look at that and
tell me if it refreshes your recollection?

It does. I read this earlier.

Okay. Befocre you came into court?

Yes. We talked about this yesterday and today.
Okay.

You and I did.

And does that refresh your recollection about
what Mr. Kachinsky was hoping to do with the
case?

Okay.

I look -- uh, refer te the bottom. Strategy
ideas.

The problem with this is that I believe these —-
these were writtén in two different times, and I
don't krow the circum -- I don't recall the
circumstances,

Okay. Well, let's go, um - first of all, is

that your handwriting on -~
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Yes.
~- these notes? 1Is --
Yes.
~-- there any question --
COURT REPORTER: One at a time, please.
ATTORNEY DVORAK: I'm sorry.
THE WITNESS: I'm sorry.
(B3y Attorney Dvorak}) Is there any guesticn that
those are your notes?
No question whatsoever. They're my notes.
Okay. And the date on the top is April 22, 20067
It 1is.
Okay. A&And if you look at -- let's look at
number -- item number four on that list. Now,
let me back up a minute before you do that.
Yes, sir.

Alsc on this it says, e-mail attorney; right?

It does.

Okay. Do you know what that -- ig tha:
something -- notes to yourself to e-mail the
attorney?

It is,

All right. And so this is a list of things
that -- that you are eventually going to put into

some kind of an e-mail for Mr. Xachinsky?
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At least these ten, if not, more. That's correct.
Right. Okay. Would you look at item nunhker
four?
I am.
All right. Now, does that help you, um, refresh
your recollection about where you were headed
with this case?

ATTORNEY FALLON: Objection. Your Honor,
the witness has just testified that these were his

ideas that he was going to suggest to Mr. Kachinsky.

It has nothing -- I -- to do with Counsel's original

question as to what was Mr. Kachinsky hoping to do
and when he was hoping to do it., This is all
irrelevant and immaterial as tc what this
investigator was thinking oh April 22.

THE COURT: I'm goihg to overrule the

objection. But can we be a little less circuitous

- in questioning and have nhim read what it says?

All right. Why don't you read what it says?
Can I clarify one thing? These are net my ideas.
THE COURT: Look, you've been -- you've
been asked -- you've been --
THE WITNESS: Okay.
THE COURT: -- asked to read what it

says. dJust do it.
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TEE WITNESS: Yes, Your Honor. "Number
one: Mom" and there's a scratch-out, "asked
defendant to fire you,” dash "Lazhuna"

(phonetic) -- anda I --

I said item number four is --

'Ch, I'm sorry.

-- what I want you to read.

Number four? "All agreed that if we can get
defendant to turn," dash, '"do it."

QCkay. And by getting defendant to fturn, YOu mean
to turn State's evidence; correct?

That is correct.

all right.. Irn other words, to admit guilt,
testify against the co-defendant; Corfect?

That is correct.

Ckay. And you said that that was not your --
these are not your ideas?

That's correct.

These are -- ideas are Mr. Kachinsky ideas?

No.

Where did these ideas come from?

This information came-from my client, Mr. Dassey's
family.

Okay. So the family, you're saying, was

suggesting that Mr. Dassey should turn State's
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evidence against Steven Avery?

All this information, one Through ten, 1s from the
family is my recollectiocn.

Okay. Um, did you -- and -- and -- and

underneath that's, uh, strategy ideas. You don't
recall when you sent that or wrote that?

I --1I--1--1Idon't -—- I believe I wrote the whole
thing on 4 -- on 4/22/06, on Saturday. But I believe
I wrote it in two different settings.

Okay. And would you read, under strategy ideas,

what it says?

There's two. And there's -- the first one is,

"Obtain detailed crime scene" ~- C slash S, crime
scene —-- "information from deferdant."

Number two. "Suggest we open dialogue
with prosecutor how to turn"™ -- either how or
now -— "to turn State's" --

Okay. Were those -- were those your ideas?
Where did -- where -- where did you get the

strategy information frowm? Or strategy ideas
from?

My best recollection is going to be, uh, from the
ten, from the family.

All right. 8o you're saying that up to this

point you don't have any recollection with Mr. --
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of your conversations with Mr. Kachinsky about
what he wanted you to do as his investigator?

If you show me some notes I can be real clear. Um --
I'm just asking you with the question right now
without showing you any other notes. You're
saying you have no independent recollection right
now, based on having read that, about any
conversation with Mr. Kachinsky about -- up to
April 22, about where you were going with this
case?

I know it changed direction. I can't tell you the
date.

When ?ou -- when you falk about the family, that
it was the family's idea that came up with this,
who —- who in the family were ycu talking about?
Barb Janda, if I'm pronouncing her name correctly,
uh, the stepfather, Scott Tadych. I spoke with
Blaine, uh, the brother of -- of Brendan. And Bobby,
the brother of Brendan.

Okay. ©On, uh -- take a look at your -- your
voucher again for April 207

I am.

There's a notaticn in here that you went to the
DA's office to review discovery?

Can you tell me what page you're on?
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Page one.
Oh. You said to the DA's office?
Yes. Bot -- last line on page one.

THE COURT: Doesn't say DA.

ATTORNzZY DVORAK: I'm sorry. It says --
never mind. It's my fault,

{(By Attorney Dvorak} Um, if.you would look at
Exhibit No. 362, piease?

I am.

I'm sorry. It was my mistake. One of the things
that's mentioned in there is -- is obtain a
detailed confession from Brendan. And you saw
that as your job in this case?

ATTORNEY FALLON: Cbjec -- objection to the
use cf the word "confession.”

TEE COURT; I -- I don't know what he's
referring to. Perhaps you can point to the
particular number and ask that the - ask that the
witness read it.
(By Attorney Dvorak) In your —-- under strategy
ideas, it says obtain detailed statement, um,
confession, from Mr. Dassey; right?
No.

ATTORNEY FALLON: No.

(By Attorney Dvorak) Okay. I'm sorry. Three
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fifty~three. I had the wrong exhibit.

Ckay. Give me a moment, please. I'm there.

All right. ©Now, this is -- this is a -- a -- can
you identify that?

It's -- it's my handwriting. It appears I wrote it
on Abril 23, '06, Sunday. And it's titled Kachinsky,
dasnh, Dassey.

Okay. And those are your -- that's your
nhandwriting and those are your notes; right?

In its entirety, yes.

Okay. T want you to look at the left-hand column
under ~- you see where it says, to do, with an
arrow pointing down?

I do.

All right. Could vyou read that, please?.

You ket. "E-mail attcrney. Form to be used for
confession. Mitigation use. Barb Jandé provided
mitigation informaticn."

Okay; That's -- that as far as I want you to go.
You bet. |

Now, um, did you send an e-mail to Mr. Kachinsky
to that effect?

I don't know.

Okay. But it says here, um, that that's --

was —= wWas something that you were tc do. Did --
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does this refresh your recollection at all about
whether or not you had a conversation with
Mr. Kachinsky about getting a éonfession from
Brendanr and having him turn State's evidence?
I want tTo say yes.
Okay. Did you have -- and what did
Mr. Kachinsky -- you and Mr. Kachinsky talk about
in terms of what Mr. Kachinsky wanted you tc do?
I -- I don't recall. I'm looking for the notes right
here if I spoke te him on this day and I don't ~-
I thought you just said it refreshed your
recollection?
It -— it -- it does reflect my =-- refresh my
recollecticn as to what we're going to talk about.
But I don't know that I talked for sure for -- with
him on that particular day. I'm looking for the
notes. As for what he would have said, I don't see
that here.
All right. TIf Mr. Kachinsky, uh, had said that
his assessment of the case early on was that
Mr. Dassey should plead and turn State's
evidence, would that surprise you?

ATTORNEY FALLON: Objection.

THE COURT: Overruled.

THE WITNESS: Could -- could you ask
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yourlquestion again, please?

(By Attorney Dvorak) VYes. If -~ if

Mr., Kachinsky, um, nas testified that it was his
position early on in the case at the time that he
retained you that the goal in the case -- or the
course of the case should take would be to have

Mr, Dassey turn State's evidence, would that
surprise you?

Only if you're telling me from the day that he hired
me on the polygraph the answer's clearly yes.

Um, I -- I'm sorry, could you say that again?

Yes. If you -- if you tell me that that was his
position on the day of the polygraph, when we were -~
when he was asking me to do the polygraph test, I
would be completely shocked.

Okay. He hacdn't discussed it -- anything like

that with you at the time you took the polygraph?
Absolutely not.

All right. Now, my question referred to the time
when he retained you as an investigator?

I can tell you at some point in time the direction
changed. I can't give you spec -~ the specific date.
Um, and do you have any notes or did you make any
notes about any of this?

I would have given you everything that I have.
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Okay. What you had left?
Correct.
What didn't get lost?.
Correct.
Or destroyed?
ATTORNEY FALLON: Objection.
ATTORNEY DVORAK: I'll withdraw it.
(By Attorney Dvorak}) At scme point you went out
and -- and starting to gather evidenice; right?
I did.
Okay. Um, let's go to Exhibit -- let's go to
Exhibit No. 64.
ATTORNEY FALLON: Did you say 64,
Counsel?
ATTORNEY DVORAK: Yes.
ATTORNEY FALLON: Thank you.
{(By Attcrney Dvorak) It's in binder two.
Okay. And that was 0-47
Yes.
Okay. I'm there.
All right. Just review it quickly, please, so -=
at least to the point where you can identify what
it i1s?
There's four pages and 1 recognize them.

Okay. And is that, at least the first two pages
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and part of the tep of the third page, an e-mail
that you sent to Len Kachinsky?

Yes, 1t is.

All right. I have a -- the date of the e-mail
is == 1is April 27? If you look at the second
line on the top?

Yes, it is.

All right; I want you to go to -~ to page two?
I'm there,.

I want you to -- to go to the paragraph where it
says, I have developed inside information.

May I read it? May I read it?

Just review it,

Okay.

All right. That paragraph discusses information
that you have developed in immediate days after
Teresa was murdered; right?

That's what it states, vyes.

Okay. And it relates to the Suzuki and to a van;
correct?

It does.

All right. You state in this that it has -- the
Suzuki has possible evidentiary contents and
you're concerned about it being lost;.right?

That's what it states, vyes.
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Okay. And does that accurately reflect what your
thinking was at the time?

I would say yes because I typed it. When I read --
reviewed it yesterday, I had forgotten completely
about the Suzuki, and a van, and things like that.
Okay. Um, the -- what you're talking about here,
do you recall the significance of the Zuki
(phonetic)? Did you have a -- all right.

Does -- were you concerned about a knife, the
murder weapon perhaps, being in the Kazoo --
Suzuki? Does that refresh your recollection on
anything?

That question does. Yes, it does.

Okay. And that, in your mind, was the
significance of the Suzuki?

To the best my recollection now, yes,

Okay. And you were in this -- in this paragraph
of the e-mail, you're talking about preserving
that piece of evidence; right?

Yes, I am.

So that the State could have that piece of
evidence; right?

I would guess.

Okay.

If —— if the attorney's going to turn it over.
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Okay. Um, what you —-- read the next sentence
after "the Suzuki and it's possible evidentiary
contents.™

And where -- where do I start at?

"If this possible linking evidence."

This possible —- oﬁt loud?

Yes.

"This possible linking evidence and Brendan's
truthful testimony may be the" --

THE COURT: Slow up.

THE WITNESS: Yes, sir. "This possibile
linking evidence and Brendan's truthful testimony
may be the breakthrough that will put their case
more firmly on all fours." Should I continue?

Yes. |

"Is there a2 way we can secure the Suzuki and the van
and protect them for the prosecution in Avery's case,
period. Can we obtain a SDT. to secure both vehicles
in a c¢losed, slash, sealed container?"

And what's an 3DT?

Subpoena duces tecum.

Okay. Now, ycu're working for Mr. Kachinsky at

this time; right?

Yes, I am,

Ancd you're also working for Brendan Dassey at
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this time; correct?

Brendan is my client, vyes.

Okay. And what you're talking about here is
securing evidence, uh, that would be useful to
the prosecution at least with respect'to --
would ~- would be useful to the prosecution in
prosecuting Steve Avery, and, um, would be --
and -- and you make reference to Brendan's
testimony?

That 1is correct.

Okéy. At this point Mr. Kachinsky knows that you
are out gathering evidgnce to help the State's
case; right?

That is qguite clear, yes. Yes, sir.

Okay. When you went out there, uh, on whatever
day it was that caused you to come to these
conclusions, Mr. Kachinsky knew what you were out
there doing and why you were doing it; correct?
Yes, sir.

Okay. You were working for him?

Yes;

You were working at his direction?

Yes,

You were working under his instruction?

Yes.
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And his instructions tec you were —-

ATTORNEY FALLON: Objection. This is
highly leading. The witress is answering the
guestions. Just ask the questions.- |

ATTORNEY DVORAK: I think, Judge, this

witness is ==~ T think this is a hostile witness at
this point. And I'd be asked to give him some —-- to
be given some leeway in terms of, uh -- of -- of

addressing him. Otherwise, we're going to be here
for awhile.

THE COURT: All right. Well, you have been
given gquite a bit of leeway so far, and -- and I
don't kncw I would necessarily declare him a hostile
witness, Can't you just simply ask what
instructions he received from Mr. Kachinsky?
(By Attorney Dvorak) What instructions did you
receive from Mr. Kachinsky? If you remember?
I can tell you initially I was told to gather
defense —- defense information for Mr. Dassey. And
at some point, at one junction, it did change and it
went to securing information for a plea bargain
process.
Okay. Do you recall when in relation to April 27

it was that that happened? Best of your

recoilection.
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Best rec rec best of my recollection, based
upon what 1"ve seen so far, it would be before
April 2. Those notes.
All right.
On or about that day, |1 should say.
All right. And what discussion do you recall
having with Mr. Kachinsky about going in that
direction? What did he want you to do?
We were to gather mitigation information. We were to
gather anything that would further the State®s case
against Steven Avery. We were to gather whatever we
could to put Brendan Dassey iIn the best light we
could.

The goal was to preserve as much as
Brendan Dassey"s freedom as we could. And
that's —
And — and — you were aware -- were you aware
that Brendan Dassey at this point was maintaining
that he was not involved in the homicide of
Teresa Halbach?
Yes.
And wouldyou read the next paragraph, "1°m not
concerned."
Outloud or -

Out loud, yes,please.
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"I am not concerned with finding connecting evidence
placing Brendan inside the crime scene as Brendan

will be State's primary witness."

Okay. Can you -- can stop there? I -- I have a
question just to -- to clarify the meaning of
that?

In other words, you're not concerned
whether or not, at this point, what's happening
is if you find evidence that would tend to
inculpate Brendan; correct?
That is correct.
All right. Go ahead and read.
"This will only serve to bolster the prosecution.
Period. It will actually benefit the State if there
is evidence attributed to Brendan. Period. It will
ccrroborate his testimony and c¢ocler him truthful,”
Period.
Ckay. So your goal is -- 1s not only to get
Brendan to confess, but to also go out and gather
evidence to help the State in 1its prosecution;
correct?
That is correct.
Even if that evidence tends to inculpate Brendan
Dassey?

That is correct.
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All right. And in the paragraph above that, the

one -- it's one, two, three, four, down. Five
down. "I have Barbara..."
Yes.

All right. You state in there you have Barbara
gathering medical and other information in
mitigation; right?

I do.

In fact, what you say 1s assimilating the
mitigating information for sentencing and penal
placement; correct?

That is correct.

Um, and you -- you've gathered ~- or you have her
gather -- you've looked —-- gotten information
about the fact that Brendan had been disciplined
with a wooden spoon on his head; is that right?
Between the ages of two and seven? And you saw
that might be significant?

I see that T wrote that, yes.

Okay. Uh, you also write that Brendan was
assaulted by other boys. He failed in every
physical altercation. And was physically,
psychologically, and emotionally a loser; right?
I did write that, yes.

Okay. Um, you -- in the last sentence you -- you
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evidence -- as demonstrative evidence -- at his
sentencing hearing and placement hearing?
Whatever that is?

I do. I did write that.

Now, at this point you also had -— well, strike
that. ©Now, I want to go back to Exhibit 56
again. Um, draw your attention to your wvoucher?
Ch. Yes. Um, can I use the one that's not marked
exhibit?

Yeah, sure. That -- that -- that way you don't
have to go back. I want to refer you to

April 232. Sunday, April 23.

I'm there.

Okay. Um, five lines from the bottom. "Review
internet websites." Do you see that?
I do.

You reviewed the internet website for Teresa
Halbach?

I -~ yes.

Okay. Um, did you have anything in mind at the
time that you did that?

Not that I can specifically recall.

All right. Well, let me -- did you download that

website? Did you print the website is what I =--
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what I meant to ask.

I don't recail.

Qkay.

I -- I -- I would have. I can't recall.

Okay. You -- you used, um, and -- and when you
ques ~- or when you inter -- interrogated

Mr. Dassey on May 12, you had a copy of, uh,

Teresa Halbach's website?

Okay.

Would this have been -- would you have done this

in an anticipation of your interview with

Mr. Dassey -- Or your -- on May 125

I don't know if that would have been the purpose on
that particular day. However, reflecting back on the
notes that I -- that you had me read earlier, I would
tend to say yes.

Qkay. So at ieast as early as April 23, you were

tne -- the position of Mr. Kachinsky and -- and

the directions he had given you were that we

were -- you were to gather evidence favorable to

the State and to, at some point, obtain a

confession from Mr. Dassey?

That is correct.

All right. And if you go to, again, Exhibit No.

56 and locok at April 247
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I"m there.
There 1s, um, a notation. The -- the Tirst one,
photo of St. John®"s Church. Do you remember the

significance of St, John®"s Church?

The best recollection 1 have is that would have been

either the church where Teresa Marie Halbach was

buried from or that she attended mass there. I"m not

sure.
Okay. And do you recall whether or not when you
photographed that church, did you also obtain

anything from the area?

I did not.
Okay. There was a — a -- either a ribbon or a
bow — or both, actually — um, that were

obtained from that church area, um, that you used
in your May 12 interrogation. Would this have
been the time that you had obtained that?
That*s completely incorrect.
Okay. What"s incorrect?
That 1 obtained anything from achurch.

How about hanging from a treeon the outside of
the, church?

Nothing from that area whatsoever.

Okay .

Can 1 explain?
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No.

Okay .

I don"t want you to explain. Umn, you also were
photographing the Avery Salvage Yard; right?
Yes, 1 did.

All right. And dp you recall whether or not, at
the time, you photographed a sign that said,
"Dead End"?

I did.

Okay. And was that Inanticipation of your

interrogation with Mr. Dassey?

It was.
All right. I want to,uh — again, your --
your — you have a number of entries here during

this period of time, um, Tfrom Exhibit 56 about
reviewing discovery. Umn, your -- you are now
reviewing discovery at this point with an eye
toward the goal that you have for -- that

Mr. Kachinsky has set out for you; right?

That wouldbe a fair assessment.

Right. And that 1s to — to try and figure out
what evidence might be out there to prosecute

Mr. Avery, um, and to get Mr. Dassey to confess?

ATTORNEY FALLON: Objection. Leading the

withess.
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THE COURT: Can you rephrase that
question --

ATTORNEY DVORAK: Sure.

THE COURT: -- please?

{By Attorney Dvorak) Um, and what your -- you —--
your goal, um —— is it fair to say that your --
your -- the goal at this time that you were
trying to accomplish was to obtain evidence,
review the discovery -with an eye toward obtaiﬁing
evidence against Steven Avery, even if it
implicated Mr. Dassey, and that would help you
get Mr. Dassey to confess?

ATTORNEY FALLON: Objection. It's a
leading question. It's multiple compounded
question. Just ask him what his goal was.
(By Attorney Dvorak) What's your —-

THE COURT: Sustained.
(By Attorney Dvorak) What's your goal?
The goal -- the priméry goal was to, as you indicate,
to provide information for the State. Uh, the
secondary goal was the mitigation aspect for Brendan.
Okay. Between looking at Exhibit 56, um --
strike that.

Now, on May 4, um, was the date of~

Mr. Dassey's suppression hearing?
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Yes, sir.
Do you remember May 4? Do you remenmber that?
I do.

Okay. You attended -- did you attend that

hearing?

I believe I was in the building. I'm not sure I was
in the courtroom.

QOkay. Were you not in the courtroom 'cause you
were concerned about being a witness?

I -- T don't recall if I was or was not in the

. courtroom.

All right.

1t may have been direction. I don't know,

All right. 2id you have any conversation or do

you recall any conversation with Mr. Xachinsky
about that hearing? Did you ever discuss that
hearing with him?

We did.

Okay. What discussions did you have with

Mr. Kachinsky about that hearing?

My recollection is that if the hearing did not go in
Brendan's favor, that we would then turn to looking
to obtalning admission from Brendan.

OCkay. ©So this was a -— a key event in the case

for Mr. Dassey?
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That was pivotal.

Un, after the testimony was over, did you have a
conversation with Barb do you recall?. Barb

Dassey that i1s. Or Barb Janda?

I have a vague recollection of an interchange between
her and 1, and 1 believe it was iIn the hallway.

Okay. Did she have — do you recall what her
demeanor was at the time?
Disillusioned. Dismayed. Upset. Uh, it was not —

I can — 1 believe that.

Okay .

She was very down.

Okay. Um, now, I want to draw your attention to
Exhibit 338.

Okay. Just bear with me. May 1 pull 1t out?
All right. Have you reviewed it? No, you can

PhU 1t out if i1t"s easier for you, sure.

It 1s. It"s at an angle. Do you mind if 1 read 1t?
Please do.

This 1s difficult to read. Just bear with me. Okay.
I"ve reviewed it.

Okay. And can can you identify what that 1s?

It it"s apparently an e-mail from Len Kachinsky to
Mark Wiegert.

Okay . Anddo you see were you copied on that
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e-mail?

IT you look at the CC?

I see the CC but 1 don"t recall seeing this ever -"til

just now.

Okay. Um —

I believe | - | _

And i1t"s -- it"s dated,

yes, 1t is.

uh, May 5, 2006; right?

Okay. Well, there"s reference in that e-mail to

what was referred to

the vehicle?

It is.

in Exhibit 64 about the -

Okay. Um, so at this point it would appear that

Mr .

Kachinsky is following up on your discovery,

and passing that on,

and taking your suggestion,

and passing that on to the State?

ATTORNEY FALLON: Objection. Speculation.

THE COURT:

It 1s. This witness has just

testified he doesn"t recall ever seeing this before.

e | believe this has already been admitted. I think

there was substantial testimony elicited from

Mr .

Kachinsky and Mr.

more do we need?

Kratz on this exhibit. What

(By Attorney Dvorak) Well —- well, let me do one

other thing,

the

last line.

Um,

Mr.

un, with respect to this exhibit,

Kachinsky is asking —-
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asking you to obtain -- or asking the -- the -
the prosecution to allow you to obtain certain
information; right?

That 1s correct.

Okay. And do you — does that help refresh your

recollection about this?

It re — 1t refreshed my recollection about what we

were doing, but not about this e-mail.

Okay. Um, there®s reference in here about
preferring to remain unnamed in any affidavit for
a search warrant?

Okay .

Do you recall having a conversation with

Mr. Kachinsky about that?

No.

Okay. The — getting back to the last line --
You bet.

-- there®s asuggestion that, un — excuse me.
Did you ever call the DA"s office during business
hours to go and view the rescovery (sic) as -—-
and — and ob — and obtain those things as it
suggests?

On at least one occasion the answer Is yes.

Okay. Um, also, Mr.Kachinsky, inthis e-mail,

says that you are — you, meaning Officer
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Wiegert —-- are authorized to talk to yourselif.
If you look at, um, the third line down on the
first paragraph. "You are authorized to talk to
him directly."?

Okay.

And it gives a phone number and an e -- and --
and refers to the CC on the e-mail address;
right?

I see that, ves.

Okay. Had you had any conversations with

Officer -- strike that. You had a conversation
with Mr. Kachinsky at this -- or at least by this
polnt where you -- he had authorized you to share

whatever information you had obtained with the
State; correct? |
I -- I don't know if I was limited or not. For some
reason it strikes me as I was limited. But I don't
know if it was all the information I had.
Well, what it says here-is, "you are authorized
to talk to him directly."”
Un-hmm.
Um, and your =-- your goal was to provide evidence
for the State; right?

ATTORNEY FALLON: Objection. Your

Honor, I think the e-mail speaks for itself. The
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witness has not a specific recollection of the
events .

And 1t seems to me reading the e-mail,
and taking at i1ts face, 1It"s In reference to the
Suzuki, or one other piece of information, or
whatever else is referenced in the e-mail, is
what he"s authorized to talk to them about. At
least that"s the common sense iInterpretation.

And this is a waste of time.

ATTORNEY DVORAK: 11l move -—-

THE COURT: Court -—

ATTORNEY DVORAK: I°11 —

THE COURT: Court agrees. 1’11 sustain
(unintelligible) -

ATTORNEY DVORAK: 111 move -

THE COURT: Move on.

ATTORNEY DVORAK: — on, Judge.

(By Attorney Dvorak) If you look at Exhibit
56 —
Give me a moment.
Before this date, May 5.
Give me a moment, please.
That"s your voucher?
Yes. Give me one moment, please. I"m there.

I want to draw your attention to about - [little
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more than half the way down where it says,
telephone conference with Detective Dedering.

And you"re on which page, please?
Three times.
Which — which page?

Dated May 5.

May 5.

That®"s the third — TfTourth page.

I"m there.

All right. Okay. Do yourecall having -- or do
you recall having a conversation with Detective
Dedering on that day?

You bet.

Okay. What did you talk with Detective Dedering
about?

I can tell you the best recollection 1 have is we
were shaking hands, and, um, Detective Dedering says,
"1 wouldn®t want to be in your shoes.” He then
provided me documents and 1 think that was the
extent. That"s my recollection.

So you"re saying this was an In person interview?

Oh, 1In person, Vyes.

Okay. Your — your — and did you also have a
phone conference — well, let me back up a
minute. When he said that to you, "1 wouldn®t
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want to be In your shoes,'" what did you say back?

I don"t recall that 1 had a response.

Okay. Um, did you tell him why you --

I"m — 1"m sorry.

Okay .

And 1 jJjust said,

I do recall having a response.

"l have a job to getdone and we"re

going to get through this.™

Okay. Did you talk with him about the Suzuki at

that time?

Not to Detective Dedering

"cause that"s a -- he —

that"s a complete separate issue —

Okay -
— to my rec —

Okay.What about

according to your voucher,

Agent Fassbender.

the bottom.

I see that.

rec —— recollection.

you —

you also had acontact,

on May 5 with Special

That"s the second entry from

All right. Doyou recall whatyour conversation

with Special Agent Fassbender was about?

It was the same material

as with Detective Dedering.

Okay. Detective Fassbender or — I1™m sorry.

Special Agent Fassbender was the lead detective,

or one of the

investigation;

lead detectives, in this

right?
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Yes. He had information that this Mr. Dedering did
not have. Documents.

All right. And, um, he was freely giving that
information to you; right?

They both were, yes.

Okay. And did you have -- do you have -- recall
whether or not you had a discussion about the
Suzuki and the i1nformation that was referred to

in that e-mail? The May 5 e-mail?

I don"t have a specific rec — recollection, no.

Do you recall if they asked you about it?

No. My best recollection is for both these
gentlemen, uh, is we were talking about the
photographs, the aerials from — that Special Agent
Fassbender would have of the Avery Salvage Yard, and
then Detective Dedering had other photographs.
Did you have a -- a — a conversation with him
about why you wanted this evidence?

Yes. It was to assist me iIn Brendan®s admission.
Okay. So you had a conversation with Special
Agent Fassbender, with Detective Dedering being
present, uh — he wasn"t present? Okay.

No.

Okay. You had the conversation with Special

Agent Fassbender that you wanted this i1nformation
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so that i1t would help you get a confession from
Brendan; right?
That"s correct.

The next day, Saturday, you have another
conference with — according to Exhibit 567

I see that, yes.

And you have another conference with Special
Agent Fassbender and Detective Dedering?

That"s correct.

Un,and that was an iInpersonmeeting?

Yes.

Un, doyou recallwhat youdiscussed or the
purpose of that meeting?

In looking at my notes of February — of May 5 and
May 6, i1t appears that the request — the verbal
requests were made on the 5th and the iIn person
contacts were made on the 6th.

Okay. The 1i1tems that you were trying to gather

or —- or collect aerial photos and other
photographs —-
Yes.

— did you use any of those photographs in your
May 12 interrogation of Brendan Dassey?
I did.

Okay. When you met with Detective Dedering and
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Special Agent Fassbender, um, what else —
what — what did you discuss? What else did you
discuss other than that subject?
My recollection i1s that 1 was there on an intel
gathering assignment to gather as much iInformation as
I could from both these gentlemen that 1 felt would
assist me in working with Brendan for his admission.
Okay. And — and — and Mr. Kachinsky was aware
that you were — you were doing that for that
purpose; correct?
Yes. He — he initiated all the contacts.
Okay. Now, 1 just want to, uh —

ATTORNEY DVORAK: One second, Judge.

{By Attorney Dwvorak) ©Oh, yeah. The -- the -

you made -- you made -- Detective Dedering
made — made the comment about "1 wouldn®"t want
to be iIn your shoes.” Un, was that related to

having to represent Mr. Dassey? Or was that 1in
relation to having to get a confession out of

him? Or something else?

No, i1t was related to the project at hand. And that
was to meet with Mr. Dassey and attempt to elish —-
elicit the — the admission from him as to his
participation or knowledge of the crime scene.

Okay. Um, did -- did he offer any suggestions on
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how to do that?
I —- no. Because, once again, | was there on —
I was iIntel gathering. I wasn"t asking for ideas.
Okay, Did — well, did -—- did it come up at all
iIn — iIn the -- he makes — makes the comment
that, um, 1 don*"t envy your job. Did you have
any more discussion about that? About —

ATTORNEY FALLON: Objection. Relevance.
Hearsay .

THE COURT: Sustained.

ATTORNEY DVORAK: 111 with —— 1711
withdraw that.
(By Attorney Dvorak) Um, did you, at any time
during that day, provide any information
concerning the Suzuki or at any- other time within
that timeframe?

ATTORNEY FALLON: Objection. Compound
question.

THE COURT:  Sustained.
(By Attorney Dvorak) Did you, at any time around
May 6 — did you, on May 6, provide any — the
information regarding the Suzuki to any of the
officers?
Not to the best my recoil — recollection.

What about on May 57
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The answer®s the same. No, 1 do not.

At any time, do you have a recollection of

passing that information on?

No, I do not.

Before April 13? | mean May 13?

It strikes me that 1 did, but 1 don"t see any notes
that | did.

Okay. All right. Let"s, go to Exhibit 65,

please.

You bet.

While you"re -- while you"re doing that, um —
Yes, sSir.

— you — the recollection that you do have

concerning conveying any information regarding
the Suzuki with — do recall whether that would
have been to Wiegert or Fassbender?

ATTORNEY FALLON: Objection. He hasn"t
articulated any specific recollection of providing
the information. He says i1t just strikes me that 1
may have.

THE COURT: Yeah. Well, then, there"s no
foundation. The objection is sustained.

ATTORNEY DVORAK:  Okay.

((@By Attorney Dvorak) Is 1t correct that you

have no specific recollection of conveying
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information of your concern regarding what may be
in the Suzuki? Your concern about protecting it
to any of the detectives prior to May 137

You"re entirely correct, because as -- as | stated
earlier, when | first saw this e-mail, or request
back there, | had completely forgotten the — the —-
there was a Suzuki in this case until yesterday when
I read the e-mail, and today once again. 1°d
completely forgotten it. And 1 still —- 1 have no
recollection.

All right. All right. Have you looked at
Exhibit 65, please?

No. I Just — 1 just got there just now.
All right.

Would you like me to read i1t First?

Yes, please. Read it to yourself.

Yes. Thank you. I — 1"m there.

Okay. There is — 1is — this 1s an e-mail dated
May 7; right?

It is.

And you recognize this?

It appears to bemine, Vyes.

Okay. And 1t"s an e-mail that you sent to Len
Kachinsky; right?

Yes.
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And you copied Mr. Kratz?

I did.

Um, Mr. Fassbender and Mr. Dedering; right?

I did, yes.

By the way, do you know where you got Mr. Kratz"s
e-mail address from?

Yes.

Where"d you get it from?

Mr., uh, Kachinsky.

Okay. And Mr. Kachinsky gave you Mr. Kratz®s
e-mail address so you could communicate directly
with him if — i1f you felt it necessary?

That is correct. And that"s an unusual thing for a

defense attorney to do. But I cover my bases Tirst,

yes.
Okay. Um, these — 1In this e-mail -- can you
tell me what"s — what"s going on iIn the e-mail?

On Sunday, May 7, 1t appears that 1°m asking to
prepare for an interview with -- with Brendan. And
this is a mirror image of what the intel 1 was
looking for from both Detective Dedering and Special
Agent Fassbender, And 1 would be bringing these
items —- or that I will need these i1tems In my
meeting with Brendan.

Okay. And it has the date of Friday, May 12, on
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it as — as the date that you"re going to meet

with him; right?
That is correct. Yes.

Okay. Um, do you recall the significance of May

12?

I do.
What 1i1s the significance ofMay 12?
As wetalked earlier, i1t was the day that there was a
motion. I don"t recall the — what kind of motion it
was, but 1t was — 1t was a pivotal point in
Brendan®s case as to what Mr. Kachinsky was going to
do with this case. Whether he was going to plea
bargain i1t out, work on that direction, or If he was
going to continue with trial.

Okay. And does it refresh your recollection that

It was — May 12 was the decision date and that"s
why i1t was the pivotal date on the motion to
suppress?

It 1s correct.

Okay. Why do you think i1t was unusual for

Mr. Kachinsky to allow you to have direct contact
with the DA?

ATTORNEY FALLON: Objection. Relevance.
THE COURT: Sustained.

(By Attorney Dvorak) Um, that is not something
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that"s been within your experience; correct?
It"s a rare experience.
Okay. It"s not often that defense is working
with the®" prosecution concerning their client, is
it?

ATTORNEY FALLON: Objection. Relevance.
Materiality.

THE COURT: Sustained.

ATTORNEY FALLON: Argumentative.

ATTORNEY DVORAK: All right.
(By Attorney Dvorak) Um, and did you obtain
these i1tems that were listed here?
My recollection is I re — | had at least half of
these. If not, most, but not all.
Okay. And did you get them -- the — the stuff
that"s listed here, did you get those from the -
some police source? Whether i1t"s Fassbender, or
Dedering, or whoever turned it over?
My recollection | received copies of these documents
from a combination of folks. It would have been law
enforcement and 1 believe Mr. Kachinsky had one or
more documents.
Okay. Um, 1 note one of the things you have on
here, item ten, 1is the eight-by-ten missing

person flyer?
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Yes.

That was something that you were going to use in
your interrogation of Mr. Dassey onthe 12th?

Il — yes. Yes. That"s correct.

Okay . You hadto get this stuff, the items that
were listed here, from the DA"s office because

Mr. Kachinsky didn®"t have them in his office; is
that right?

Yes. In part.

Okay . Some ofthe stuffhe had? Some of the

stuff he didn"t have? Is that what you mean?

No. Some of the -- some of the things were not from
the DA"s, or from Mr. Kachinsky®s office, nor -- or
from law enforcement,

All right. Well, maybe — can you just tell us
what iIs on here that you had to go to the DA"s

office for because Mr. Kachinsky didn"t have it?

Okay -
ATTORNEY FALLON: Objection. Relevance.
THE COURT: Overruled.
THE WITNESS: Number one would have been
from, 1 believe, Mr. Fassbender.

The same with number two.
Un, number three, |1 believe, came from

Mr. Kachinsky or from law enforcement.
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Un, rumber four is going to be, I
believe, law enforcement.

Number five, I believe ~-- I'm not sure.

Number six, I believe, A, B -- A through
D came from Mr. Kachinsky.

I don't know what number seven is. I
don't have a recollecticon as to that document.

Um -- ¢h, yes, I doc. Uh, that would have peen
coming from Mr. Kachinsky.

I believe number eight is from law
enforcement.

Um, nine is a combination, I believe, of
both law enforcement and Mr. Kachinsky.

Number ten ;ame from the agency -- the
local agency —-- who works with missing persons,
and they -- they provided the photograph of
Teresa Halbach flyer.

Eleven would have been a combination -~
most likely all from Mr. Kachinsky.

(By Attorney Dvorak) Okay. Why are you asking

for this stuff from -- from law enforcement, as

you say,.if Mr. Kachinsky had it?

He had some of the items but not all the items.
Ckay. So, for example, photos of the interior,

you may have had some of them but not all of
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them?
Yes. It"s —- 1It°s my experience that when -- when
I"m doing defense work, that the defense doesn®t
always have everything for a variety of reasons. And
vice versa, when 1"m on the other side. And so I
always get new items if | can to make sure that I
have a complete package.
All right. So as -- as — as a competent
investigator, 1It"s important to make sure that
you have all of the discovery in hand; right?
As much intel as possible, yes.
Okay -

THE COURT; This a good place to take a
break, Mr. --

ATTORNEY DVORAK:  Sure, Judge.

THE COURT: — Dvorak? All right. We"ll
take the morning break. Be back in 15 minutes.

(Recess had at 10:13 a.m.)

(Reconvened at 10:30 a.m.)

THE COURT: All right. We"re back on the
record.

(Exhibit No. 369 marked for identification.)

(By Attorney Dvorak) Mr. O"Kelly, 1°m showing
you what®"s been marked as Exhibit 369. Would you

review that, please?
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Yes. This is the one I saw in the hallway a few
moments ago, Yes.
Okay. So you®ve reviewed it and does that
refresh your recollection about whether or not
you responded to, um, the e-mail that we had --
or the — yeah, the e-mail that Mr. Kachinsky had
sent earlier?

ATTORNEY FALLON: Which exhibit was

this?

ATTORNEY DVORAK: That was, |1 believe, 338.

Is that right?

THE COURT: That®"s correct.

ATTORNEY DVORAK: Thank you.

THE WITNESS: Yes, 1t does.
(By Attorney Dvorak) Okay. And did -- was there
any response — did you make any response in —-

in — to that e-mail?

Yes, | responded. And 1 sent back an e-mail at

11:46 a.m. on May 5. | addressed it to Mark Wiegert

and 1 copied Ken Kratz, the prosecutor, and Len
Kachinsky, the defense attorney.

Okay. Now, um, what else did you do in an effort
to achieve the goal that you had described
earlier of gathering evidence to assist iIn having

Mr. Dassey confess and to obtain evidence for the
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State?
When you say "evidence,' are you including the items
that 1 was setting up for Brendan®s admission
interview on May 127?
Yes.
Okay. One of the things that 1 did as to the blue
ribbons, 1i1s 1 did not go to the church and remove
anything from the trees or the church. 1 would not
do that. Um, what — what 1 did —

THE COURT: You need a minute?

THE WITNESS: Yes.

THE COURT: All right.

THE WITNESS: What 1 did, is 1 went to
a — a Ffloral shop, or outdoor arena -- or an
outdoor garden shop. And 1 know It was somewhere
between Calumet County and here. Or Sheboygan,
that i1s. And 1 had them make up a ribbon similar
to the one at Teresa"s church. 1 can"t remember
anything else. I"m sorry.
Okay. You can"t remember anything else with
respect to that ribbon? Do you want a minute
yet?
Probably so.
Yeah.

I"m sorry. I"m sorry. Let"s go ahead.
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Okay. Do you have -- what else did you do in an
effort to achieve the goal that you"ve described
that"s i1n play at this point?
I would have talked with — 1 believe | talked with
Brendan®s family at length, um, to understand Brendan
a little bit more. Talked to his brothers
separately.

I talked to a witness named Mike
Kornely.

I talked to Barb and Scott -- Barb Janda
and Scott Tadych at length.

I had brief discussions with the
grand with the grandmother, 1 believe. She
wasn"t much help that.l can recall. And that was
more to find out more about Brendan. And iIt"s
how to understand Brendan a little better. |
think that®s pretty much it.
Okay. What else did you do with respect to
contact with the police?
For some reason | don"t believe 1 ever gave lav;
enforcement everything that the defense had, um, and
the reason for that is because what we did — |
didn*t know myself where this case was going to end
up at. And 1 never give the other side everything.

I"ve always had a policy on that.
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Okay. Um, the day after — and forgive me if |
asked this question. But on May 6 — let"s go
back to May 6. Referring to Exhibit 567?

Okay. Can I refer to the unmarked 567?
Yes.
Okay .

You had a conference with Fassbender and
Dedering?

Yes.

And do you recall —-

Sorry. On which day?

May 6.

Yes. Go ahead.

Do you recall what that was for?

That would have been the follow-up from the phone
calls that | had with them on the — on the 5th.
Okay . I believe we covered that.

ATTORNEY DVORAK: I"m sorry, Judge.

(By Attorney Dvorak) The next day, May 7, um, do
you recall — 1 want you — 1I"m referring you to
Exhibit 65.

Sixty-five?

Yes.

I thought you said 56.

Sixty-five.
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Oh. We want to change exhibits.
THE COURT: You had originally said 56.
(By Attorney Dvorak) Sixty-five 1s what 1™m
interested in. 1 apologize.
Oh. Okay. I"m there.
Okay. Would you review that, please?
Would 1 what now?
Would you review it?
Oh, yes. This is the one — yes, | reviewed this
earlier.
Okay. Um, I want you to go to the second page.
I"m there.
And -- and I want to refer you to an e-mail from
Len Kachinsky, um, dated May 9, 2006, at 7:20.
THE COURT: What exhibit is that?
ATTORNEY DVORAK: Sixty-five.
THE COURT: ©Oh. Okay.
THE WITNESS: What time did you say?
(By Attorney Dvorak) The second page.
Okay .
In middle i1t says original message from Len
Kachinsky?
I — 1 must be on the wrong — wrong exhibit or
something.

I"m sorry. It"s 66.
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Okay .

I apologize.

I"m sorry. Would you like me to read this to myself

first or —
Yes. I™m referring you to the second page.
Oh, I™m sorry. Yes. Uh, and which part of the
second page do you want me to go to?
Where it says original message from Len
Kachinsky.
All right. Give me a moment, please, and I1°11 read
this. Okay. I"ve read that.
All right. It"s dated May 9, 2006, at 7:20 p.m.;
right?
Yes, 1t is.
All right. And do you remember receiving that
e-mail?
I"m sorry. I didn"t —
Do you remember receivingthat e-mail?
It looks familiar, yes.
Okay . There"s — there"stwo things 1 want to
point out about this.
First, there"s a — a — Mr. Kachinsky
iIs directing you to call the DA"s office directly
to obtain information; correct?

Yes.
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It gives the name Shirley and a phone number for
you to do that; right?

Yes.

Did you ever do that? Do you recall?

Oh, 1f I — 1f 1 was asked to do something and that
was the marching order, the answer 1is, yes, 1 did
that.

All right. Un, do you recall having a
conversation with Shirley in the DA"s office?

My recollection is that | spoke to a female, and that
I asked to speak with Mr. Kratz. Kratz.

Did you speak with Mr. Kratz?

Un, 1 believe he took the call, and he said, um, 1-°d
rather not talk to you, and he referred me to
somebody else. I think it may have been

Mr. Dedering. I think.

All right. So you were still looking for
information from — from prosecutor®s office?

Yes.

Were they cooperative in providing you the
information that you were require —-- requesting?
Yes, but they all dealt with me at an arm"s length.
Did — did Mr. Kratz say why hedidn"t want to
talk to you?

I believe he made something — some reference to he"d
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prefer to talk to Mr. Kachinsky. That was my
recollection.

All right. The — the next —— I"m —— I™m

refer ——- want you to look at the second paragraph
of this now.

You bet.

Un, Mr. Kachinsky is suggesting that you go down
to the -- go down to the jail the next day and
give him a pep talk, um, In preparation for, and
anticipation of your going down to see him. Is
that how you interpreted that message?

Clearly.

Okay. And, uh, do you recall what your response
was? And 1 refer you to page one of this
exhibit. And, um, would you read from the third
paragraph down? Would you read that paragraph,
please?

Just that paragraph?

Yes.

Beginningwith the words "This 1is truly.”?

No. "1 think that your visit."

I'm — I"m on the wrong page then. Where?

Page one.

Page one.

Third paragraph from the bottom.
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Oh, from the bottom. I"m sorry. It says —- out
loud?
"1 think." Yes.
"I think that your visit will be counter-productive
to our goals for Brendan. It could have Brendan
digging his heels in further. He could become more
entrenched iIn his i1llogical position and further
distort the facts.

He has been relying on a story that his
family has told him what to say about October 31,
2005."

There"s two arrows. "Thus, i1t will take
me longer to undo, if I can even — if I — 1if |
can even, without your visit."
Okay. So what — tell me what your — what your
thinking is here about Mr. Kachinsky going to see
his client? And why are you suggesting that he
not do that?
I"ve had a standing policy that i1f an attorney asks
me to go In and obtain admissions from -- from his or
her client, that I — 1 prefer to do everything with
what 1°m doing and how I*m doing it, as opposed to
having interference, or helpful hints, or anything at
all.

All right. Did you have any follow-up
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conversation with Mr. Kachinsky about that,

orally, to your recollection?

I can tell you there was a conversation there. The
exact content | don"t recall.

All right. Um, at this point, um, Mr. Dassey Iis
still maintaining his -- that he was not involved
in this homicide; correct?

My recollection iIs yes.

Okay. And, um, now — and — and read the next
paragraph, please.

Out loud or to myself?

Read it out loud.

"We need to separate him from fantasy and bring him
to see reality from our perspective. We need to
separate him from the unrealistic world that his
family resides within."

Okay. So you“re suggesting that — would — can
you tell me what your thinking is there when

you -- when you wrote that?

Sure. To the best of my recollection that is.
Although the family believed that he had some role,
they had always minimized — 1 believe they minimized
the role as to observer as opposed to participant 1is
my recollection. That"s my recollection at this

point In time. Un, and I don"t want to speculate
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beyond that.

Okay. And you say that you — you wanted to

bring him to see reality from our perspective.
What was your perspective? Where did you want to
bring him to?

My recollection is that Len and I, after having
reviewed the amount of evidence against our client
Brendan, 1i1s that it appeared that he had some role
within the crime scene, and to be a com -- to have
Brendan say -- say that he had no role was
unrealistic. Especially when he placed himself at
the crime scene at some point In time not knowing
if —— 1 didn"t know whether the victim was alive or
dead at that time.

Okay. But from your perspective, uh, his
involvement in the offense would have been
participating in the homicide; right?

Ask your question again, please.

Yes. When you say, see reality from our
perspective, you thought that Brendan was much
more i1nvolved than standing by the fire as he had
said; correct?

I — 1 don"t — an inclination iIn that area, sure.
In that direction, yes.

All right. And, in fact, your, uh, un — your
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perspective was that Brendan was involved in the
homicide?

ATTORNEY FALLON: Objection. Asked and
answered. He just said, I had an inclination.

ATTORNEY DVORAK: I —-

THE COURT: Overruled. You can answer
that.

THE WITNESS: I -- 1 -~ I don't know,
specifically.' As I re -- that I re —— I don't
recall specifically what I thought he may or may
not have done, 'cause I don't recall at this time
if I had anything to -- for a foundation to say
that he did this, he did this.

(By Attorney Dvorak} What about his March 1
statement? Had you reviewed his March 1
statement?

I believe I did.

Okay. And in that March 1 statement, he recounts
that he was involved in the homicide, involved in
the sexual assault, and as well as involved in
mutilation of the corpse? Do you remember that?
No, I don't.

Okay. Um, would it be.fair to say if -- if -- if
that were the case that that is what -- let me

back up.
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Do you have a discuss — do you recall
any discussion about — with Mr. Kachinsky about
what role Brendan had to play In this from the

State®s perspective?

ATTORNEY FALLON: Objection. Relevance and

hearsay.
THE COURT: Well, also the form of the

question. Sustained.

(By Attorney Dvorak) Um, what — what — was any
view from Mr. Kachinsky conveyed to you about
what Brendan®s role iIn the offense was?

Not that I can recall.

When you.say, see reality from our perspective,
what did you mean?

That — that what Brendan was — what Brendan was
saying was — was unrealistic from what 1 recall.
From the words he was choosing. Um —

Your — but your words here are to see reality
from our perspective, which means you have a
perspective —
Yes.
— ofwhat happened here; right?
No. Not exactly, no.
Okay. Well, we"ll get tothat later. Um, and

read the next paragraph, please.
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You bet. Out loud or to myself?

Read 1t out loud.

"Brendan needs to be alone. When he sees me this
Friday, 1 will be a source of relief. He and | can
begin to bond. He needs to trust me in the direction
I steer him into. Brendan needs to provide an
explanation that coincides with the facts, slash,
evidence."

And what were those '‘facts, slash, evidence™ that

he needed to make a statement that coincided

with?

What 1°m referring to there is that should Brendan
make an admission with details, that the details have
to have a mirror iImage, so to speak, of anything that
we were provided in discovery from law enforcement,
such as DNA, weapons, positions, anything at all.
Photographs. Fingerprints. Anything.

Had you talked about what the State®"s theory was
with any of the officers in the case when you

were discussing this?

Not —

Do you remember?

— that 1 recall. That — that"s why 1 say earlier
we had an arm®s length dealing.

Okay. Now, when you say, '"Brendan needs to be
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alone,”™ um, why — what do you — what"s the
significance of that?

What I"m referring to there is without the outside
influence. Uh, I1"m referring to phone calls to mom.
My recollection is that he was calling multiple times
during the day. And therepd be influence there. Len
Kachinsky going in, as Len wanted to go in and help
set this up.

Un, things like that.

Okay. But — but this is specifically iIn the

context of whether or not Mr. Kachinsky ought to

go and see him; right?
That is correct.

So when you say he needs to be alone, um, that

means — 1Is 1t fair to say that that means that

you didn*t want him to have contact with his

lawyer iIn addition to any of those other people?
That"s correct.

All right. You didn"t want — you wanted to

isolate him, basically?

I wanted to limit the — the outside influence.
Okay. Um —
Given — given — given my assignment.

And what was your assignment?

To obtain the admission.
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Okay .

Or an admission, rather.

Un, and you say that you®"re going to be a source

of relief. Um, tell me about that.

I1"d be a source of relief because he hadn®"t had
contact with anybody, and i1t"d be somebody besides
the jail personnel. It"d be somebody close — 1it"d
be as close to his family as he would get that would
be non-threatening.

Okay. So you — you — all right. Um —

I"m not part of the system that was keeping him in
custody.

Yeah. So his perspective would be that you

were — you were — you were that. You were a
source of relief? You were on his side?
Yes. And I was on his side.
Okay .
And 1 am on his side, 1 should say.
Okay. Umn, and you — you talk about bonding and

I can bond?

He and I can have a we can be on a first name
basis. We can talk about baseball. We can talk
about non-threatening issues. We talk about school
studies. Things about that nature that are non-issue

to this matter.
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Okay. Uh, and — and was that your thought going

in that you were going to start that — start off
your relationship with him that way?

That"s how 1 usually start things. It"s the same
with the polygraph. A person walks in, and 171l say
to them, oh, where®"d you get that shirt? My
brother®s got one just like 1t. Do you know my
brother?

Okay .

Something like that.

All right.

That"s not true, though.

All right. Um, and — and you state that 'He

needs to trust me and — and the direction that 1
steer him into."?

Correct.

Un, why i1s i1t important that he trust you?

That he recognized that I"m on his side. That 1 have
his future at concern. Um, 1 have his best interest
from my perspective. Um, that"s pretty much it.
Okay. And when you say, ™"l steer him in the
direction that | steer him into," —

Yes.

— where were you going? Where were you trying

to steer him?
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I"m trying to steer him away from his denials and
into whatever facts he could provide me that would
mirror the image that we had in discovery. Unh, when
I say that, 1°m not referring to opinions in
discovery, I'm referring to only facts.

Was this the -- going to be the first time that

you had personally visited with Mr. Dassey other
than the polygraph —

It could have been.

(Unintelligible) — Tfunction?
It could have been. I don"t recall the dates.
And, now, was -- was all of this done pursuant to

your instructions from Mr. Kachinsky as you
understood them?

Oh, yes.

Um —

There"s even an e-mail that 1 outlined that in there.
That 1 follow his lead.

Right. Um, now, 1 want to refer you to — 1 want
to refer you to the — let’s see. One, two —
start with the second paragraph. And would you
read the next three paragraphs, please?

And we "re on what page now?

Page one. Of - andthis 1is a May 9, 2006,

e-mail; correct?
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Am — am I on page — 1"m on Exhibit 667
Yes.
Okay .

ATTORNEYFALLON: I*mgoingto object to
the relevance of the commentary that it about to be
written. Or read. Excuse me.

ATTORNEY DVORAK: I think 1t"s — 1 think
iIt"s highly relevant, Judge.

THE COURT: The objection®s overruled.

THE WITNESS: And what was your
question, sir? Mr. Dvorak?

(By Attorney Dvorak) Un,actuallystart from the
beginning. How — tell — tell me how you start
that e-mail to Mr. Kachinsky on May 9?

Are you — are you asking me to read it out —-
Yes --

— loud?

— 1 am. 1 am.

And 1 should continue un — until when?

Until it says, um, "'Steven Avery needs to be
removed from society."

Should 1 1nclude that paragraph that you just read?
Yes.

Okay .

End -- end at '"society.” Fine. Start from the

92



N~ o o~ W N PR

© o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

beginning.
Okay. ™1 am learning the Avery family history and
interactions with — within and about each member of
the Avery fTamily. These are criminals. There are
members engaged in sexual activities with nieces,
nephews, cousins, In-laws. Anyone else i1s fair game
to these people.

They have a history of stalking females
who have no connection to this group.

Customers and, slash, or their relatives
unwittingly become victims of their sexual
fantasies and, thus, are stalked.

The victims have no idea that they are
being victimized. This is truly where the devil

resides in comfort."

You can — you’re — coming a little emotional?
Yeah.
Okay. And is — what — what are your feelings

here? Are you feeling bad about -

ATTORNEY FALLON: Objection. Let the
witness answer.

ATTORNEY DVORAK:. Well, 1 —

THE COURT: Okay. To be fair, you"ll have
to let him answer i1f he can.

THE WITNESS: I apologize. I — 1 just
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keep thinking about that blue ribbon. Sorry.

"1 can find no good iIn any member.

These people are pure evil. This iIs where one
would eat their young to satisfy, slash, justify
a controlled issue where none previously
existed."

A friend of mine suggested this is a one
branch family tree. Cut this tree down. We need
to end the gene pool here.™
(By Attorney Dvorak) Okay. You can stop there.
I"m sorry.

ATTORNEY FALLON: Excuse me, Coun —

Counsel and Judge. They previously asked him to

read the following paragraph for completion purposes

of this train of thought. Would ask that they

complete the —-

ATTORNEY DVORAK: He can ask him to read it

again on redirect, or If we"re on cross, If he
wants.
ATTORNEY FALLON: I will.
THE COURT: Well, no, read 1t now If —
ATTORNEY DVORAK: All right.
THE COURT: --he can.
THE WITNESS: What should 1 do?

THE COURT: You"re requesting the next
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paragraph?

ATTORNEY FALLON: The next paragraph, which

was originally requested.

ATTORNEY DVORAK: This 1s my exam, Judge.
I - he can do 1t on cross.

ATTORNEY FALLON: All right.

THE COURT: Well, the rule of completeness
says that counsel can request that it be done and
I"ve said he can do 1It.

THE WITNESS: Do I read the entire
paragraph? The two sentences? Or just one?

THE COURT: Read — you"re requesting the
paragraph?

ATTORNEY FALLON: Yes.

THE COURT: Go ahead.

THE WITNESS: "'Steve Avery needs to be
removed from society. I believe that his male

siblings could have a role In Teresa"s crime

scene."

I"m sorry.
(By Attorney Dvorak) Now, Mr., um — now, I want
you to refer to — and this is -- this was a

pretty emotional case for you, wasn"t it?
At points, yes.

Okay. And I — apparently still 11s?
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Always will be.

Okay. And your emotions side with what happened
to Teresa Halbach?

That"s correct.

Okay. And you — from the tone of this letter,
uh, i1t"s fair to say that you -- you felt very
strongly at the time that you were investigating
this case and working on behalf of Mr. Kachinsky;
right?

Yes.

And, un, I want to referyou to thesecond page.

And you -- you tell Mr. Kachinsky in this e-mail

that you®"ll do however you"ll — vyou®"ll follow
whatever lead he -- whatever he says.
You bet.

You will follow his directions about how he wants
to proceed? How he wants you to proceed on this;
right?

You bet. Yes.

Okay. Now, Mr. Kachinskyresponded to your
e-mail; right? And I refer you to that first

e-mail on page one? The top of page one?

Yes, that would be his response right — right about

there where — yes.

Okay. So Mr. Kachinsky at this point defers to
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your judgment on how best to proceed here; right?
Not my judgment. My request.

Okay. Had you expressed the, | guess, depths of
your Teelings about Mr. Dassey®s family to

Mr. Kachinsky prior to this?

ATTORNEY FALLON: Objection. Relevance
as to the feelings about Mr. Avery as it relates
to this post-conviction hearing.

THE COURT: I -

ATTORNEY FALLON: So I would renew my
objection regarding the part of the e-mail which
was read and move that it be stricken. It"s not
relevant to these proceedings.

ATTORNEY DVORAK: Judge —

ATTORNEY FALLON: Who cares what we
think — or he thinks of Mr. Avery and his family.
This is about Brendan Dassey"s post-conviction
hearing.

ATTORNEY DVORAK: My -- my question,
Judge, related to whether or not Mr. O"Kelly had
conveyed the depth of sentiments expressed iIn
this e-mail to Mr. Kachinsky such that
Mr. Kachinsky was aware of who he -- who - who
his agent was and where his — what his agent"s

perspective on the case was.

97



© 00 N o O b W N P

e
)

12
13
14
15
16
17
18
19
20
21

23
24

THE COURT: The objection®s overruled. You
can answer that.

THE WITNESS: I — 1 got lost iIn the
question.

(By Attorney Dvorak) Sure. Had you, uh, had
conversations with Mr. Kachinsky prior to this
where you have expressed -- had expressed the --
your — the depths of your feelings about the
Dassey family?

ATTORNEY FALLON: Objection. Wasn"t about
the Dassey family. It was about Mr. Avery. Object
to the characterization of the question. It’s a
different question than the one 1 objected to so I™m
going to object to this one.

ATTORNEY DVORAK: All right. I"d ask —

THE COURT: That objection®s sustained.

(By Attorney Dvorak) As to the Avery family, did
you have a prior conversation with Mr. Kachinsky
about the depths of your feelings of them?

This probably would have been the Tfirst time that I
expressed something to my recollection.

Okay. With that depth of emotion you mean?

Very true.

Okay. And following receipt of this e-mail,

then, Mr. Kachinsky gave you the -- again, said
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that he would -- he would not go, and — and --
and gave you the green light to proceed; right?
That 1s correct, sir. Yes.
All right. Let"s — do you recall doing anything
else between May 9 and May 12, when the
interview, um — did you —— let — let me —
specifically with respect to law enforcement?
My only contact -- my recollection, that is, for that
period of time, was limited to, once again, gathering
documentation, intel information, that perhaps was
not shared in discovery at that stage by law
enforcement to the defense.

Um, 1 felt that 1 was only going to have
one opportunity to visit with Brendan, um, on
this issue of May 12 that 1 eventually addressed,
and 1 wanted to be as best prepared as 1 could.
Okay. Did you — when you say, wasn®"t shared iIn
discovery, did you find, uh — you mean as
compared to what Mr. Kachinsky had? Is that what
you®re referring to?
Exactly.
Or was there other items that-— that you had
obtained that Mr. — Mr. Kachinsky wasn"t
offered, do you know?

ATTORNEY FALLON: Objection. Speculation.
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THE COURT:  Sustained.

ATTORNEY DVORAK: All right.
{By Attorney Dvorak) Um, the — the officers
that — or prosecution side of personnel that you
got this information from, they understood what
It was to be used for; correct?
Yes.

ATTORNEY FALLON: Objection.
Speculation as to what they understood.

ATTORNEY DVORAK: 1711 work on a
foundation.

THE COURT: Go ahead.
(By Attorney Dvorak) Did you discuss, or tell
them, or discuss with them at anytime what the
information was to be used for?
I believe I would have made a comment, and it would
have been a confirming comment. Um, the —
Mr. Kachinsky would have already laid the groundwork
by talking with the prosecution and their agents, uh,
so that when 1 contacted them directly it would not
be a surprise phone call. Would not be a surprise
request.
Okay. You recalled for us a conversation you had
with Detective Dedering where he did not --

where — where you testified that he did not envy
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your task, which you refer to as being obtaining

a confession from Mr
Yes.

Okay. So --

. Dassey;right?

ATTORNEY FALLON: 1"m going to object.

That"s not how 1 recall the character testimony

being characterized.
(By Attorney Dvorak)

have a conversation

So 1 would object to that.
Wwell, let me -- did you

with Detective Dedering — do

you recall a conversation that 1%ve just

described?
Yes. And I — 1 indicated earlier today what 1 —
what — what 1 said —— or what he said to me when he

opened the door. Shaking my hand, he said, "I

wouldn®"t want to be

Okay. And, um, was

in your shoes,"

— and — and why — as |

recall, you also referred that to the confession

as opposed to just
right?

The admission, Yyes.

representing Mr. Dassey;

Yes. Obtaining theadmission.

Yes.

Right. Okay. So they knew very early on, or at

least at the time of that conversation, that

that"s what the -

all of this stuff was for?
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Because you had told them?

No, I did notr tell them. Uh, Mr. Kachinsky did.
That was my understanding.

Okay. Could I -- sorry. I -- I -— I'm sorry,
Mr. O'Kelly, I'm -- I thought I just heard you

say twice in -- in your testimony that you had a

conversation with Detective Dedering in which.you

had discussed that you needed this stuff in order

to obtain a confession from Rrendan Dassey; 1s

.that right?

No. They -- they knew in advance what I needed the
items for. But -- and Mr. Kachinsky had called
prosecution ahead and talked with everybody. He then
told me to call the individual agents and obtain the
data. The intel documentation. |
All right. Um, now, on May 12, um, was the day
that Judgé ~- the Judge enters his decision on
the motion to suppress; right?
Yes.
Were you in court for that?
That's why I -- I -- I was asked earlier and I -- I
can't really remember if I was inside or not.
THE COURT: We went through this before.
ATTORNEY DVORAK: No. This is the

decision. This is -~
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THE COURT: (Unintelligible.)

ATTORNEY DVORAK: — May 12.
THE COURT: May 12 decision. I"m sorry.
THE WITNESS: I — 1 thought 1 was — 1

thought 1 was in the hallway, but I may have been
inside the courtroom. I remember speaking to Ms.
Janda.

(By Attorney Dvorak) Did you have a conversation
with Mr. Kachinsky?
Oh, sure. Yes.

And did you talk about what was going to happen?
As In —

In terms of your — your iInterview with

Mr. Dassey?

Probably not, because we had had conversations

already to that point in time. I — it was — | knew

what my assignment was after the — the ruling came

down on the 12th.

Okay. Now, um, you had chosen this date because
of 1ts pivotal nature; right?

Correct.

And you had chosen this date because 1T the
Judge, uh, denied the motion, um, you knew that
Brendan would be at a low point?

That®"s correct.
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Okay. Because it had been expressed to Brendan

how pivotal this decision was with respect to his

case?

i -- 1 wasn't there for that so I don't know.
Okay. Um, so the -- the idea was to . try and get
him in a ~- catch him at a wvulnerable time?

That's correct.
He had been alone for at least several days?
Sure. You bet,
Um, he would be looking for someone to bond with
or to be able to talk to?
You bet.
Ckay. And you were going te do that in order to
obtain a confession from him?
You bet.
And Mr. Kachinsky xnew that?
Oh, vyes.
Now, do you recall having communication with any
law enforcementc on that day?
Not to my recollection., Well, yes, and that would
have been the DOC folks at Sheboygan, um, the county
folks, that is. I don't recall speaking with anybody
else.
I do. I may have talked to Detective

Wiegert or Special Agent Fassbender after my
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meeting with Brendan —

(Unintelligible.)

-- because 1 called Len Kachinsky for — after that

meeting, and | believe he —- want me to stop?
Yeah, 1 — | want you to stop. Prior to your
meeting, I1"m talking about — sorry. I didn"t
limit 1t. Prior to your meeting with Brendan
that day, did you have contact with law
enforcement? Un, and I —— I want to refer you to
Exhibit 56.
Okay .

Page six. Your entry forMay 12.

I"m going to refer to thenon-marked exhibit for
expediency?

Yeah, sure.

And whichpage are you on?

Six.

I"m on page six.

All right. It says there you had a conference
with CCSO Agent Dedering?

Oh, yeah.

Do you remember what that was about?

No.

Okay. Doyou remember picking up any --

Well —
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— information from him perhaps?

Now, bear with me. It says I -—- | had that and it"s
on that particular day. Um, there i1s a lunchtime.
And, generally speaking, in my billing, i1f there"s a
lunch, then anything that happens after that lunch
happened before 1 had dinner. IT you follow me.

I follow you.

So whenever 1| had lunch, which — which could have
been on time, which could have been iIn the afternoon,
but before I had dinner, 1 had a conference, which 1is
an in person contact, with, it says, Agent Dedering,
and | had a telephone conference with Special Agent
Fassbender, yes.

Okay. Do you remember what that conversation or
conference was about?

No.
All right. It also indicates after the lunch

entry that you were picking up new discovery at

the —- at — at the attorney®s office?

Oh, 1 didn"t read that. Dm, actually, i1t wouldn®"t —
I"m going to guess and say, uh, themost likely thing
with this 1is, is conference with — with Agent
Dedering, and that I1"m picking up the discovery from
his office.

Okay .
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That's what I would take from this.

All right.

Tt may not necessarily be accurate but that's what I
believe it is.

Was that information related to your

interyogation c¢f Brendan on May 127

Most likely.

Ckay. And had vou alertéd them prior to going
there that there were some things thét you wanted
and that you wculd come by and pick them up?

It could have been that. Or it could have been I
won't have the items until suvch and such date. I --
I -- you're asking me to go back -- I don't -—- T
don't know,

All right. UNow, um, I want to refer you to, um,
Exhibit 95.

Okay. Give me a moment, please. Itis a Ch-ROM. Or
more than one C -— it's --

Uh, I'm scrry.

Three CD-ROMs it iooks like.

Ninety-seven. I'm sorry. WNinety-seven.

Qkay.

Well, actually -- and 95. Did you review Exhibit
9572

Tell me what's on it, I'll tell you --
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— the answer.

It"s — 1t"s the audio and video of the May 12
inter your May 12 interrogation.

Yes. Um, the attorney and | saw parts of this, yes.
We fast forwarded i1t at times, but, yes, we saw it.
Okay. And — and you can identify that exhibit

as the videotape and audio portion of your
interview on May 127

Yes.

Okay. And does that accurately depict what

occurred on that day?

Yes.

Okay. Um, now, you had — let"s — let"s play
the tape of that interview. Let"s — let"s
start -

ATTORNEY FALLON: At this time, Your Honor,
the State®"s going to renew its objection as to the
relevance and materiality of this iInterview on May
12 to which the State was not a part of. Nor did
the State know about this video recording. The fact
that this recording was not played did not
contribute directly to the conviction of Brendan
Dassey.

Furthermore, the defense now -- for
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three days they®ve been hanging their hat onf and
grasping at straws, trying to establish some kind
of nefarious joint venture between the State
agents and Mr. O’Kelly to do in Mr. Dassey.

And 1 think we*e had jJust about enough
of this because they haven®t established one lick
of relevance, materiality, or one shred of
evidence, other than Mr. O“Kelly indicating that
he was picking up data, and intel, and
information, to assist him in conducting an
interview with his client.

So we would object. This is all
irrelevant, all immaterial. There®"s no agency
established. There"s no joint venture
established under the laws of Wisconsin.

And If they want to debate that on
the — we"ll be happy to pull the case law.

ATTORNEY DVORAK: Judge, 1it"s — 1it"s
relevant, Tfirst of all, to the disloyalty argument.

I think 1t"s also relevant, um, because
there — 1 — there — 1t"s been, 1 think, pretty
clearly established through Mr. O®"Kelly, uh, the
degree and level of — of the participation.

The reality is — or put — what — what

he"s testified to, and what"s iIn the record, is
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that Mr. — 1Is that the State knew, uh, early on,
from — from probably mid-April — mid to late
April -- uh, that the defense, uh, had intended
on obtaining a confession from Mr. O*Kelly, and
that — from Mr. Dassey, from Brendan, and that
they were requesting documents for that specific

purpose.

THE COURT: I find 1t relevant, but only to

the — only to the disloyalty argument. I — 1 —
I —— you can make whatever argument you want on an
agency basis. | haven®t seen anything so far that
would suggest that that has any viable existence.
Now, before we get into this, however,
how much of this are we going to be looking at?
ATTORNEY DVORAK: About 25 minutes.

Twenty-seven minutes, 1 think.

ATTORNEY FALLON: Your Honor, 1if 1 could be

heard on the relevance with respect to the loyalty
argument, 1 would appreciate that.

THE COURT: Go ahead.

ATTORNEY FALLON: With respect to the
loyalty argument, again, it"s not relevant or
material. It matters not for two reasons:

One, the fruits of this endeavor did not

contribute to the conviction of Brendan Dassey.
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It was not played. Law enforce -- the State did
not know of this video existence until these
discovery mers -- proceedings.

It did not contribuﬁe to the conviction.
And, most importantly, 1f there is a femedy here,
you've already given the defendant, Mr. Dassey,
his remedy. You removed Mr. Kachinsky from the
case for deficient performance relating to the
events cf this weekend in August of 200?‘

ATTORNEY DVORAK: Judge, as we have been
arguing throughout, and -- and I -- as we have been

arguing throughout, Judge, I believe that this is ~-

is relevant because c¢f -~ with respect to the
ccentra -- it's effect on the trial. Is -- it's
relevant -- 1t's directly relevant to the May 12

phone call from Brendan to his mother. Uh --

THE COURT: Look. I've ruled that it's
relevant on the disloyalty argument. In the end, it
may well be that ~~ that Attorney Fallon is
absolutely correct.

But for purposes of this hearing it's
going to be relévant on the disloyalty claim made
here. Now, whether that disloyalty claim, in and
of itself, has sufficient legs to go anywhere,

we'll find out later. But that's the ruling.
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ATTORNEY DVORAK: OQOkay. And we're also,
Judge, relying on State v. Erickson with re ;- with
respect to any kind of prejudice argument, um, down
the road. ALl right.

TAE COURT: Let me ask you this,
Mr. Dvorak, are we ¢goirg Lo bg -- ére -- are you
going to have concluded with this witness by ncon?

ATTORNEY DVORAK: I doubt it, Judge.

THE COURT: Try.

ATTORNEY DVORAK: All right.
(By Attorney Dvorak) I want to refer you to
Exhibit 97.
Okay.
Which is the transcript.
I'm there,
Okay.

COURT REPCRTER: Judge, am I to take
this video?

THE COURT: I'm sorry?

COURT REPORTER: Am I to take this
video?

ATTORNEY DVORAK: Judge, I think we need to
so we don't have the record problem that we had in
the trial.

THE CQURT: Yeah.
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ATTORNEY DVORAK: I think the law
regulires it.

THE COURT: Take what you can.

(No audio.)
{By Attorney Dvorak) All right. Let's —-- let's
stop there for a minute. Can you describe what
we're looking at here?
You're looking at photographs. You're Zooking aﬁ the
photographs, um, on the left-hand side. I -- I
recall --
You can finish it. Sorry. Go ahead and finish
to —— to the end of this.

You're looking at photographs on the left -- top left

‘corner. I believe that's possibly the, uh --

Teresa's vehicle, uh, under brush in the Avery
Salvage Yard.
| And the bottom photograph, I think it's
a -~ Teresa's vehicle un -~ partially uncovered.
On the top center -- I'm not sure, but I
believe it's a photograph in the bedroom of Steve
Avery's residence,.
The center photograph is a view from the
end of the hallway, and I think there's a chair
where that photograph is taken from, that looks

down the hallway into Steve Avery's bedroom, and
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you can see a portion of the bed, as I recall,
that Teresa was tied on,

On the lower one, uh -- lower center,
that is, that is part of a wall. And I believe
it's in the kitchen area of Steven Avery;s
residence,

At the top there's, I believe, a TV. On
the top left on the stand, I can't teli you what
that is.

On the bottom left corner, I can't tell
you what that is.

On the center of the photograph is
Teresa's flyer, um, and Tefesa's picture.

And top right-hand side, I bélieve that
is most likely part of the route leading from the
main road back to the Avery residences. I think
there's three residences back there: I think
there's three.

A1l right.

ATTORNEY DVORAK: Keep playing.

{No audio.)

211 right. Stop there.

(By Attorney Dvorak}) UNow, you were —--— came a
little emoticnal again when you were describing

those previous parts of the clip; right?
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I'm sorry. Yes,

Okay. And -~ and this is a picture of the ribbon
and a picture of a ribbon hanging on a tree?

Oh, it is. Yes. Didn't -~ yeah.

And what is that a picture of? Do you remember
that photo?

Oh, sure., Yes. Um, I believe it's Teresa's church
in the background.

Okay.

I believe it's a tree in the foreground. I think

it's the -- the rectory next to the church, I think,
on the nor -- on the south side. I think.
Okay.

Or it could be a residence. I'm not sure.

All right. And -- and that has -—-

I apologize.

It has elicited an emotional response from you;
right?

Yes.

Okay. All right. ©Now, you layed those things
out prior to Brendan coming into the room; right?
Oh, ves.

All right. And this was part of your plan to get
a statement from Brendan; correct?

To get admission, yes.
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All right. Um, did you -- the -~ the photograph

that's with -- with the picture with a ribbon on
the tree --
Yes.

-- is that a photo that you took?
Yes.
Ard that's with -- the ribbon was on the tree?
Oh, yes.
Okay.
Yeah, there were ——- I mean, I think there's, like, 20
trees in the area and up the banister, too.
QOkay.
ATTORNEY DVORAK: Okay. Continue.
THE WITNESS: Me or --
ATTORNEY DVORAK: No, Al -- uh --
THE WITNESS: Sorry.
{Inaudible.)
"You understand what's going to happen
with your bail? Give me an idea what you think."
{(Unintelligible.)
"Am I what?"
THE COURT: Why don't you stop there for a
second. Court's just going to note that the -- the
sound quality is not sufficient, I believe, for the

reporter to accurately hear what's being said,

lle




1 Mr. O'Kelly's 1s reasonably distinct,

2 but not always. So, uh, Mr. Dassey in resporse,

3 is very, very, very difficult to -- to hear, or

4 to determine what 1t is he's saying with any

5 precision.

6 We have, apparently -- Exhibit 97 is a

7 transcript of this; 1is that it?

8 ATTORNEY DVORAK: Yes.

9 THE COURT: I'm going to ask the reporter
1C to do as -- as well as she can here, bu: this --
11 this record may have to be supplemented with the
12 transcript that's shown here at Exhibit 97. Go on.
13 ATTORNEY DVORAK: Okay. You can —-

14 "Let's do this.”
15 ATTORNEY DVORAK: You can stop there,
16 Q {(By Attorney Dvorak) Now, Mr. 0O'Kelly, not only
17 was Brendan's bail -- or I'm sorry -- not only
18 was Brendan's motion denied, uh, but he alsoc got
19 word that his bail may well be increased; right?
20 A That's my recollection, ves.
21 Q  Okay. Which would -- would likely have put him
22 in an even more vulnerable position?
23 A Yes.
24 Q Okay.
25 ATTORNEY DVCRAK: Let's continue.
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"Show you some things that I1"ve got
layed out for you. This is your (unintelligible)
can you read the number? Can"t see that far? Do
you see what color It is?”

(Unintelligible.)

""Okay . (Unintelligible.) It says
deception indicated. Probably deception is .98.
It"s 98 percent. So what do you think that
means?"

(Unintelligible))

"1t"s deception indicator.”

(Unintelligible.)

"Yes. Doesn"t surprise you."

ATTORNEY DVORAK: Okay. You can stop
there, please.

"Let me show you some things.™

(By Attorney Dvorak) Now, what — what you

pointed to on your computer screen, what — what
was that?
That -- 1"m guessing that would have been the poly

score or the 0SS, but I"m — 1it"s probably the poly
score.

Okay. And you®"re saying that the -- the poly

score that®"s up there would have, uh, had a

percentage number on It?
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Yes.
Related to the deception answer?
If that's what was on the screen, yes,
Okay. And you don't have that -- you don't —~
you don't have that screen anymore, do you?
Or --
No.
-- a copy of that screen anymore, do you?
No, sir.
Okay. Um -- all right.

ATTORNEY DVORAK: Now, let's continue
on.

"This 1s the original poster for Teresa
Halbach. Okay? This is Teresa's website. This
is her family. You've seen them in court;
right?"

{Unintelligible.)

"This is the last thing that Teresa saw.
She saw this sign right here. You recognize that
sign? What does the sign say?”

"Dead End."

"Pretty -- it's pretty prophetic, isn't
it?

And this right here. What is that

picture right there?"

119




15
16
17
18
19
20
21
22
23
24

25

"My driveway."

'and where's 1t going to?"

"My mor's house and Steven's."

"Okay. So Teresa sees this sign right
here. It says, "Dead End." And she goes down
that road; right? And she ends up over here at
that red house; richt? Anrnd whose red house is
that?

Okay. And she ends up in the bedroom.
Top picture right there. (Unintelligible.} Is
that right? Okay. You recognize this?"

ATTORNEY DVORAK: Let's -- can I stop it
there for a minute?

(By Attorney Dvorak} Now, uh, earlier in an

e-mail, you talked about to -- to seeing, ubh,
reality from your perspective, or your =- your
versiocn of -- of the events. Remember that?

You bet.

QOkay. Um, now at this point you've -- you've
shown pictures of the inside, and have des -- has

described Teresa walking down the hallway, uh, as
well as in Steven Avery's bedroom; right?

That's correct.

Okay. And why did you show those pictures?

Because it -- at this point in time that's my
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recollection, looking back at that time, that that

was the -~ part of the progression of events for
Teresa's last day.

Okay. And at that time did -- I'm scrry. At

that time did you believe tnat Brendan had walked

down -- had been in that bedroom with Teresa?

That was your theory?

ATTORNEY FALLON: Objection. Relevance as

to what his theory was. The record --

THE COURT: Sustained.

ATTORNEY FALLON: Thank you.

ATTORNEY DVORAK: He's used the term
"lead," Judge, in the previous e-mail.

THE COURT: I sustained the objection.

ATTORNEY DVORAK: All right. Go ahead.

(Inaudible.) |

(Unintelligible) ",..that might be in
his house?"

(Inaudible.)

"Okay. Do you recognize this right
here?"

(Inaudible.)

"Okay. What do you think it is?"

(Inaudible.)

"And whose car is that? Whose do you
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think it i1s?”

"Teresa®s."

"Why do you think it"s hers?"

(Inaudible.) *"... they said that..."
(Inaudible.)

"You recognize this blue ribbon here?"

(Inaudible.)

"Okay. Maybe i1t looks like something
like this right here?"

"Yeah."

"Do you know what building that is right
here? This is Teresa"s church.

Now, let me tell you this: 1 know
everything | need to know at this stage except
for two things.”

ATTORNEY DVORAK: Let —

"There are two things I don"t know.m
What do you think they might be?"

ATTORNEY DVORAK: Let"s stop it here.
(By Attorney Dvorak) What is the purpose of —-
of going through that last episode?

When you say —
What were you trying to do there?
Describe the last ep —— | don"t — 1 don"t follow

you.
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Wwell, why did you lay those photographs out and
why did you go through the presentation that you
did?
You mean from beginning to end from the -- the — the
bottom corner all the way through all the
photographs?
Yes. What were you trying to do there? What was
the purpose of that?
To have him relive, if he was involved, part of the
events. And also to see, in the very onset, at the
inception of this, the part that he wasn"t involved,
and that"s when Teresa was arriving at the Avery
Salvage Yard.
Okay. So you®"re, uh-— you"re trying to get
him — you"re — you"re getting him focused in
on -- on where you want him to go; right?
Uh, of parts that he wasn®"t involved in, that he had
no — no role iIn, and parts that he may have had a
role in.
Okay. And this 1s — all right.

ATTORNEY DVORAK: Go ahead.

THE WITNESS: Me? Oh.

"Think about 1t."

(Inaudible))

(Inaudible.) ™"...1 can™t hear you."
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(Inaudible) "...if I helped him or

something. ™

"Continue."”

(Inaudible) "...if I helped him with any
of this."

"Continue."

(Inaudible.)

"Okay. There's two things I don't know,
And the two things I don't know is, are you sorry
fcr what you did? Will you promise not to do it
again?

Those are the two things I don't know,
I know everything else (uninteliigible) I need to
know about this case except for those twe things.
What I want you to do 1s make a decision. I want
you to read this form and we're going to fill it
out. Well, if vou mark the poxes where you think
the boxes should be marxed.”

ATTORNEY DVORAK: Can we stop there for a

minute?
(By Attorney Dvorak) I have a -- when you --
you -- you said to him that there are, uh, two

things that you didn't xnow, uhk, and that yecu
knew everything else?

That's correct,
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Okay. Um, that wasn't true, was it?

Absolutely not.

Meaning it was not -- it -- true?

It is hot true.

Ckay.

That's my -- that's my standard phrase I teach my law
enforcement students to tell somebody to obtain the
admission, 'cause people won't say, I did it, but
Lhey were will say they're sorry and they won't do it
again.

And -- and that -- I'm sorry. And when you

showed him the ribbon and -- and the -- the
photograph from Teresa's church --

Yes.

-— you told him that was a ribbon from Teresa's
church., That wasn't true either, was it?

Absolute lie. I would never —- I would never do
that. To take something from a church.

Okay. Okay. Go ahead.

"Are you sorry?"

(Unintelligible.)
(Unintelligible.) "Brendan, if you're
not -- look at me. If you're not sorry, I can't

help you. What I don't want you Lo do is spend

the rest of your life in prison. Can you look at
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me? You want to spend the rest of your life in

prison?"”
{(Inaudible.)
"Okay. You did a very bad thing.”
ATTORNEY DVORAK: Okay. Will you stop
there?

{By Attorney Dvorak} Now, uh, you have, uh,

uh ~- you are not accepting what -- the answer
that he's giving you; right? He says, "I don't
know because I didn't do anything.”

Oh, okay. I didn‘t hear the mumble. Yes.
Okay. You have the transcript in front of you,
don't you? You follow --

I -—— I wasn't following it --

Okay.

-- no. If you are -- what -- what page you're on?

Two.

Oh.

Midway.

Okay.

And you're suggesting to him that his option at

this point is to either come off of that

position, that is, that he didn't do anything, or

spend the rest of his life in prison; right?

Yes.
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Okay. And you accused him of -- of doing a very
bad thing?

That's correct.

Okay. Despite what he has been telling you?

Yes. But I was non-specific,

Qkay.

ATTORNEY DVORAK: Go ahead.

"Brendan, vou haven't told me the truth
yet. (Unintelligible) Why don't you look at me.

Brendan? Brendan, look at me. This is your
choice. Listen very carefully. Somebody is
going to cooperate and tell the truth. I would
prefer it's going to be you. If it's not,
because your confession has been admitted -- you

heard that today.

Right now they're asking for life plus a

hundred -~ plus, what, 72 years? Now, that's
your greatest exposure right now. TIf you tell
the complete truth, the complete truth, not just

part of the truth, there's a door open for you.

Yoa will still have to serve some time in prison.

You don't get to go home now. Somebody died.
But this is your chance to tell the
truth. If Steve Avery decides to get up and lie

or testifies against you, then he may get an
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offer and a deal with the prosecutor's office.
And that's my concern,"

ATTORNEY DVORAK: Okay. That -- stop it
there.
(By Attorney Dvorak) Um, a number of things have
happéned here. Um, um, you've ~- you've first
pointed out the fact that his confession'é been
ad -- admitted? That he's in a hopeless
situation at this point; right?
I don’'t know about the word "hopeless" but... Okay.
Hopeless would work. Sure,
Okay. You've talked about life plus 72 years?
His exposure?
That's what Len —-- that's what Len Kachinsky told me.
Okay. You'wve more than once asked him to lock at
you --
Yes.
-- right? That's & tactic that you would use,
also, to try and cet somebody to come around to
your side of thinking; right?
Oh, absolutely not. No. The purpose of that is --
ig for him tTo have contact with me. Uh, I believe --
this 1s my ;eccllection -- 1is that whenever Brendan
wanted to avold an issue, he simply wouldn't look at

me. Put his head down. Or he'd go like this. He
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would — he would do some mannerism, such as that, to
avoid the iIssue or the question.

Okay. Or because he had not, um — he -- he was
being confronted with somebody who was not going

to believe him again?

ATTORNEY FALLON: Objection. Speculation
as to what Mr. Dassey was thinking when Mr. O"Kelly
asked him to look at him.

THE COURT:  Sustained.

(By Attorney Dvorak) Now, you men — also
mentioned in here about, um, obtaining the
complete truth — strike that. You — you talk
about decides to get up and lie. And testifies
against you. This is Steven Avery.

Un, did you have any reason to think or
believe that Steven Avery would — or that -

that would ever happen in this case?

Yes. Uh, there was also a, um — | recall there were
Issues of threats or violence — potential violence
against — against Brendan by Steven Avery, |1
believe.

My -- my question, though, is what you®re talking
about is Steven Avery turning State"s evidence
against Brendan?

My recollection is that the — 1 thought it was Barb
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Janda. 1'm —- could be wrong. But that somebody in

'm

the Avery family -- when I say Avery family, T
referring to, um, information coming to me eilther
from Scott Tacdych, Barbara Janda, or even —-- gven
Mike Xornely, that Steve was blaming -~ Steve Avery
was blaming Brendan for the death of Teresa.

Okay. The likelihood -- had you talked to

anybody, however, about the likelihood of Steven
Avery ever testifying against Brendan Dassey?

No. But, uh, after cdoing this for all the time I
have, anything's possible in a trial. You never know
which -- who's going tc do what.

Well, that was --

I was spec -- I was speculating. Fair?

What you're engaging in here are -- are fairly

well established tactics to try and get someone,
uh, to testify, or -- or to make the statement

that you want them to make; right?

Yes, because I believe I may have only had one bite
of the apple, so to speak, and that's why -- that's
why I would say complete truth, um, although, in
reality, it's been my experience that you never get
the complete truth in a -- in a —— in a -- one
setting.

Okay. Let's continue with the tape.
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I was trying to maximize te answer your question.
{(Uninteiligible) Y...if you know whati's
happening inside a crime scene. You know what
happened. You know why it happened. You know
what time it happened.™
ATTORNEZY LCVORAK: Okay. Stop there.
(By Attorney Dvorak) And ~-

"Like I said, I don't know if you're

sorry."

ATTORNEY DVORAK: Stop.
(By Attorney Dvorak} What -- what you're doing
here is -- is telling him that you know that he

was at the scerne? That he's the person that has
the information?
I don't think I said that you're in -—
Um, I;m sorry. I didn't hear the answer.
ATTORNEY DVORAK: Could I have it read
back?
THE WITNESS: Yeah., I -- I was giving
you time to -- to hear -- hear your partner. Um,
I don't think that I told him he was inside the

scene., What I was telling him is, is that he

~didn't tell -- he hasn't told the truth yet, and

I'd like to have all the information --

(By Mr. Dvorak) Okay.
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-- whatever it may be. Either -—-
And when --
May I finish? Would you like me to finish?

Yes.

Okay. Whether he had knowledge or direct involvement

is what I was going to say.

All right. In -- in your answer to the previous
question you had said that you were -~ you were

attempting to maximize this one opportunity that
you had; right?

This potential one opportunity, ves.

Okay. And so you were going to ~~ well, strike

that. And that means, uh, pulling out whatever

your vast experience in interrogation techniques
had to offer for you?

My experience, any ideas from Len Kachinsky, the

famlly, um, whatever -- whatever -- whatever would

help Brendan get over the hump, so to speak.
ATTORNEY DVORAK: Okay.
(Unintelligible). " ..do this again.
Those are two things I don't know. Steve right
now is saying that you're to.blame |
(unintelligible) and so is Bobby. Were you aware
of that?”

ATTORNEY DVORAK: Okay. Stop there for
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a minute.

(By Attorney Dvcrak) I want to go back to

your -- your comment about things that, uh,
Kachin -- uh, Kachinsky, uh -- ideas that he had
given you. What ideas had he given you about

what happened?

I don't --
Or what --
-- specific =--

Or what to do?

I don't specifically re -- recall what it was. Unm, I
know we -~ Mz, Kachinsky and I talked about, uh,
different ways to talk with Brendan. Um, I knew
there were things, for some reason, to leave out, not
talk about, that may have been a sensitive issue. 1
don't recall what they were. But just in general
terms, now to accomplish -- how to accomplish ny
assignment from Mr. Kachinsky.

Um, and wnhat -- what suggestions did he give you?
What did he tell you?

I can't specifically re -- recall., I know we -- he
had -- he had specific knowledge about Brendan early.
He had-- he thought he did. Whatever it is. And I
did not. I had met Brendan, I think, once or twice

before this date. I'm --
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A

And so ~-
-~ guessing.

-~ what we're talking about is sharing ideas

of -- of vulnerakbilities that he may have?
True.
And -~ and ways to get at him; right?

Yes. That I wouldn't know akout.

Okay. And you have no recoliection, as you sit

here now, as to what any of those might be?

No.

How often did you discuss this issue?

I'm nct sure.

Do you recall when you first strat -- started
strategizing with Mr. Kachinsky about this?

The best I could tell you is if -- if you refer back
to my handwritten notes of April 22, Saturday. That
may have been the earliest. It may have been
earlier. I'm not sure.

Okay. Did you meet and discuss about it on any
regular basis?

We didn't have a regular basis. I -- I know that
whenecver I drove to Appleton I could drop in the
office, and if he wasn't in, I'd go get a burger and
he'd be there later on in the afternoon.

Okay.
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Q

ATTORNEY DVORAK: Go ahead.

"Is Bobby to blame for any of this? Did

You see the girl?"”

"I seen her when he left to go..."
(Unintelligible.)

"Okay. Steve says that she and Bobby
were together. Is that the truth?"

(Inaudible.)

“"How do you know it's not the truth?”

"Because I'm friends with the -- the
guy —-- his friends' brother, and they said that
they go hunting together."

"Remember how you told Detective
Wiegert -- his name is Mark; right? He's a
pretty good guy; right?"

(Inaudible.)

"He was nice to you? DO you remember
telling Mark about z bullet? Remember that?"

{Inaudible.)

"Well, guess what? What you described
to Mark and to Special Agent Fassbender turned
ocut to be completely true, because the DNA is
from Teresa. It's on one of the bullets in the
garage on the floor. That's the bullet."”

(By Attorney Dvorak) WNow, um, had you watched
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the previous videos of previous interrogations?

My recollection is I tried to watch one of them and
it wouldn't.play well. And that was -- in fact, on
the videos, that's part of the discovery that I never
got from Len that I asked for. So the answer would
be probably no is my recollection.

All right. So -- but you're confronting him

with -- with a -~ a piece of evidence, um, with

the suggestion --

Yes.

-- that it is proof that he was present; right?

Or that he's guilty?

Is that how I phrased about the bullet?

I'm asking you.

I didn't think I did, ro.

Why did vou present it -- well, vyou said, um =--

he said, "I never seen thé gun that day,"” And
what you saild is, "Well, guess what? What you
described to Mark and Agent Fassbender turned out
to be completely true.”

I think what -- what -- what you're asking me is did
I -- as opposed to seeing the video, did I read
the ~- the transcript. And I -- I read the
transcript. That I did. Or-the —— thé report.

Whatever it was.

136




10
11

12

14
15
16
17
18
19

20

22
23
24
25

Q

All right. Well, what I'm asking you now is ~--
Yes.
-~ 1s that you are presenting him with a piece cf
evidence which you are saying proves that he 1is
guilty; right? |
Proves that he's guillty?
It proves that -- that he had a gun that day?
No. I think it's proving -- proving that he had
information. That's what I'm referring to, I
believe,
QOkay. Um, but the -- and <~ and -- and that's
information related to the -~ to & previous
statement which he has denied; correct?
Yes, but I don't recall ever saying that Brendan had
a gun --
All right.
-— at anytime, even up until just this very moment.
You had, um -- all right.
ATTORNEY DVORAK: Let -~ let's go ahead.
"What did you decide to do?"
(Unintelligible.) "...that I'm very
sorry for what I did.”"
"That's a good beginning. Continue."
(By Attorney Dvorak) So what do you --

ATTORNEY DVORAK: No, let's continue.
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1 "Brendan, stop for a second. The last

2 time you and I were here, wnat you wrote was nct
3 the truth. Do we agree with that?”

4 Q {(By Attorney Dbvorak) You're referring to the

5 polygraph survey? Is that what you're referring
6 to —-

y

A Yes.

Q ;— here? &And -- arc he --
S | A You bet.
1€ Q -- had -~ he had denied Involvement in that

11 pelygrapn survey; right?

12 A I don't know that he denied it. I think he gave a

13 list of activities that did -~ did not include it.

14 I'm -- I'm guessing cnly at this stage. I'm sorry

15 for that.

16 Q Okay. Well, you, um -- but =-- but the reason for

17 your saying that is -- is because you're saying

18 that what he wrote was not the truth?

19 A No. What ~- No. What I'm saying is, is that he

20 | indicated his éctivities and did not include anything
21 invelving Teresa.

22 Q But what you told him was, "The last time you and
23 I were here, what you wrote was not the truth."?
24 A Yes.

25 Q Okay. 8o at -- at this point you're refusing to

138




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

believe his denials?

It's not that I'm refusing to believe his denials, I

did not believe his denials.

And you've ex -- you express that to him that you
did not believe his denials?

That's correct.

Okay.

ATTORNEY DVORAK: Go ahead.

"Maybe some of it."

"Well, part of the truth was that you
got up that day and went to school. So, yes,
there was some truth; right? And everything else
you said wasn't the truth. And what I don't want
you to do now..."

ATTORNEY DVORAK: Okay. Stop it here.
(By Attorney Dvorak) So what you're -- what
yvou're saying here is that the only thing that
was truthful is that he got up and went to
school. The rest of what he said in there was
not truthful?

(Unintelligible.)
(Unintelligible.)
{(Unintelligible.)
COURT REPCRTER: I'm sorry. I didn't

hear --
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ATTORNEY DVORAK: I apologize. Go
ahead.

COURT REPORTER: I didn't get --

THE COURT: Wait a minute.

ATTCRNEY DVORAK: Stop.

COURT REPORTER: I didn't get his
answer. I didn't get your question,

THE CCURT: Why don't you repeat your
question, and then, presumably, he repeats his
answer?

ATTORNEY DVORAK: Okay. Judge, could we
take a break?

THE COURT: Well, yeah. But let's get —-

ATTORNEY DVORAK: 1It's noon. All right.

THE COQURT: -- the question ouf here
first.

ATTORNEY DVORAK: All right.

(By Attorney Dvorak} Um, the -- the -- the

guestion was this is an instance where you are
rejecting his denial, and you're telling that his
previous denial.is not -- you're -~ you're not

going to accept that as an answer?

It's not his denial, it's his information, because I
don't believe he denied doing anything with Teresa.

I thought he left that information out of the survey.
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All right. Well, we'll revisit the survey in a
minute. Go ahead.

THE COURT: Uh, nc. We —-- we'll -- we're
going to break for lunch right now.

But before we do, I'm just going to
note, I've been following the -- the
transcript, and it isn't a complete transcript of
-— of what's been -- been said on —-- on even the
audible parts of what's been said.

So I don't know how we're going to cure
that.

ATTORNEY FALLON: I -- I was going to make
the same comment, Judge, 'cause I've —- I've made a
notation. 'There's certain things which afe
attributed to -~- the Court’s caught the verbal. I
was looking at the non-verbal conduct which is
described, and I -- I didr't see any shrugging, for
instance, as the transcript reveals.

So there's some issues with respect to
its overall accuracy.

THE COURT: To be fair, nothing substantive
was —-—

ATTORNEY FALLON: Correct.

THE COQURT: -- missing from it. But

just exclamations, words here and there.
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ATTORNEY FALLON: Right.

THE COURT: All right. We'll be back at
one.

(Recess had at 12:02 p.m.)

{Reconvened at 1:04 p.m.)

THE COURT: All right. Let's proceed.

ATTORNEY DVORAK: Thanks, Judge. We're

just going to play the tape through the end, please.

"Anything else you said wasn't the
truth. So what I don't want you to do now -- can
you look at me for a second? What I don't want
you to do right now is tell me any more lies,
okay? Because if you lie to me, guess what I
have to do? If I have to stand up put everything
away and leave, because that means you want to go
to prison for the rest of your life.

1f you want to go to prison for the rest
of your life, because you're going to hang on to
some lies, then I can't help you. When you're
all through telling the truth tonight,'then you
and I can talk about something else. Do you know
what that is? It's a gocd thing."

(Inaudible.)

"You get to tell me all about your

family history and what got you to this point
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last October 31 that caused all these problems to
happen. I have to unravel all of that and ask
the Court to consider leniency based upon your
family history and what's happened to vou. I can
only do all these things if you tell the truth.
If you say even one single lie, I cannot help you
at all.

So you got to make & decision before you
start writing anything. You're going to write
the complete truth, no matter what the truth is,
because then Mike can help you. If you write a
lie, then Mike cankt help you at all.

So the first guestion you
{unintelligible} ask yourself is, do you want to
spend the resf of your life in prison. So is
that a yes or a no?"

{Inaudible.)

"I can't hear you."

{Inaudible.)

"Do yocu wart me to try and help you?" I
specialize in working with folks like yourself
to make sure that you don't go to prison for the
rest of your life.

Do you want to get out and have a family

some day? That means you have to cooperate with
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me and help me work with you. And how much you
cooperate and how much you help me will depend
upon what happens with you."

(Inaudible.) Y...is Terésa..."
{Inaudible.)

"What's missing? You know it's not a
truthful statement.”

(Inaudible.)

"I want you to read this right here,™

(Inaudible.) "...sorry for what I did.
(Inaudible.)

"What does it say down here?"

"I promise I will never do this again.”

"Are those the truth? Are you really
sorry? That's a\question. If you're not sorry
for what you did, I can understand that, too. I
Just need to know which one it is., If you're
sorry, that's one kind of person. If you're not
sorry; that's a different kind of person. And,
of course, Ilcan't help people who aren't sorry.

So are you sorry? Is that a yes or a
no?"

{Inaudible.)

"You don't know if you're sorry or not?

Would you do this again?”
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(Inaudible.)

"Why not?"'

"I didn®"t do nothing."

"That"s not true."

"1 was only there for the fire.”

"I wish that was true. (Unintelligible.)
"eeeyou®"re also iIn the mobile home.™

"Not that day though.™

"And you were in the garage.'

(Inaudible.)

"Because she was iIn the garage, too.
Brendan, 1 want you to understand something. Why
don’t you look at me. |1 know you can hear me.
Look at me .

(Unintelligible.) ™".._.garage was the
lawn mower and the — the snowmobile.™

"Brendan, you have the details. You
gave the details to the police department.”

"Then they"re false.™

(Unintelligible.) ™"...out to be true."

(Unintelligible) ™"...too much stuff on
my mind. That®"s why I agreed that..."
(Unintelligible.)

"Well, you gave them details.™

"They told me that they knew it all
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happened already."

"And you gave them information that they
didn*"t already have.™

(Unintelligible.)

"Well, you guessed pretty accurate..."
(unintelligible.) ™"...a whole bunch of details.
And you couldn®"t guess with all those details.
That"s why the bleach was on your pants.

That®"s why the bullet has Teresa®s DNA.
This one right here. It"s In the garage.

This 1s what you can.do; you can try and
help yourself. You can do what"s right. And
111 help you through this process. And you will
not be doing life in prison.

Just so you know, just so you're
perfectly clear, | want you to testify against
Steven Avery and tell the truth.

And this is how I can help you. If you
decide not to, I want you to understand that your
confession®s coming iIn, and when your confession
IS In, no matter what i1t is, true, or not true,
or anything else, when your confession 1is in
there®s nothing 1 can do to help you then.

Right now we"re at the stage where 1 can

help you. And I can"t help you with those words
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that you wrote down. Those words 1 can®"t help
you at all.

IT you want to stay iIn prison the rest
of your life...” (unintelligible) ™".._then let"s
just take those words and say that"s it.

Is that what you want to do? Prison the
rest of your life?

TVNRT

"Now"s the chance to help yourself, but
you can®"t help yourself with those words because
you and 1 both know that that iIs not the truth.
There®s missing information.™
(By Attorney Dvorak) Okay. Um, so, Mr. Kelly,
you"ve succeeded In your mission? Mr. Dassey
begins to write a statement? Brendan begins to
write a statement?

I believe so.
Yeah. And so at this point, um, the -- the
prosecution, um, did — does not believe

Mr. Dassey, neither does his defense team, and
they"ve jJust -- are iIn the process of extracting
a confession from him; right?

ATTORNEY FALLON: Objection.
Argumentative.

THE COURT: Sustained.
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Q

(By Attorney Dvorak) Um, after the, uh -- vou're
done with your interrcgation of Mr. Dassey,
there's a -- a series of phone calls? Would you
tell us what you remember about those series of
phone calls?
To the best of my knowledge I believe that I
telephoned Mr. Kachinsky, and I would have called ﬁim
either at his office, his home -- residence home --
he has a phone set up there for contact, and, also --
or his cell phone.

I believe I may have -- may have also
contacted someone from the prosecution side,
And, I'm not sure, but it may have been one or
both, Special Agent Fass -- Fassbender or
Detective Mark Wiegert. And I think that would
have been the limitation. I don't think I called
anyone from Brendan's family or anyone else,
What was —-- what was the purpose of the phone
call? Explain what was going on?

COURT REPORTER: Would yoﬁ use the mic,
please®?

ATTORNEY DVORAK: Sorry.

THE WITNESS: My ~- my best guess, it
would -- would have been to inform Mr. Kachinsky

of what information that I -~ that developed. I
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can't tell you if I would have read the
information to him -- the new information -- or
given him an overview.

If I did confact law enforcement, anyone
on the prosecution side, it would have been at
the direction of Mr. Kachinsky with a -- most
likely a limitation or a direction of what to
either divulge, or no:f divulge, or whatever it
may be.

My oest recollection is going to be
it -- it had something to do -- the -- the
substance would have been to do what the meeting
the following day between my client Brendan and
law enforcement.

Um, as a matter of fact, I'm -~ as I'm
speaking here, um, I have a vague recollection
that part of the conversation would have involved
Brendan. And I think Brendan would have talked
to Mr. Kachinsky, um, by =- by using ny
telephone, my -- my cell phone, and that would
have occurred right af -- after asking permission
from the Sheboygan County folks to allow Brendan
to use the phone to talk with the attorney.

Um, for some reason I believe there were

two calls with Brendan and the attorney, but
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there could been -- only have been one. I'm not
sure. And that's -- that's pretty much it.
Okay. And what did you -- what is your
recollection of what you told law enforcement?
Whoever in law enforcement that you called?

I'm -- I'm going ~- I'm going to be guessing only at

.this stage.

ATTORNEY FALLON: All xight. Then I would
object. I would also note that the -- the substance
of these calls, and whatever conversation is
discernible, is on disk three of Exhibit 9- --

ATTORNEY DVORAK: That's correct, Judge.

ATTORNEY FALLON: -- -5. So our -~ Seems
to me we're plowing ground that need not be plowed.

ATTORNEY DVORAK: Well ~-

THE COURT: The objection is sustained.

{(By Attorney Dvorak) Um, did you call anybody

else that evening other than any phone calls that

you would have made that would have been on the

tape?

The -~ the answer is I've -- I've given you that
list. And that would have been the extent of it.
But, however, 1'm sitting here right now, and I'm not
so sure that I talked with law enforcement. It --

that ~=- that may have been all Mr, Kachinsky. It may
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have been all -- all him. I -- I'm not sure, Mr. -
Mr. Dvorak. I'm sorry.

all right. Well, do you —- do you remember
whether or not you called Agent Fassbender and --
and -- and told him what Brendan had said?

ATTORNEY FALLON: Objection. Asked and

answered. He said he couldn't recall. And thought

we ——
THE COURT: Sustained.
ATTORNEY DVORAK: All right.
(By Attorney Dvorak) Take a look at Exhibit 363.
You bet. Should I leave out the DVD section?
No.
Okay.
Just hold on.
Did you say halt?
Let me give it to you; I'm not sure it's up
there,
Okay. Let me put this away.
I'd like you to lodk at page 98.
Yes,
ATTORNEY DVORAK: Judge, I'm not sure if
you have a copy.
THE COURT: I do.

(By Attorney Dvorak) Does that refresh your

151




=

© 0O N o O M~ w N

10
11

13
14
15
16
17
18
19
20
21
22
23
24

25

O

o r O T

recollection whether or not you had a
conversation with Agent Fassbender that evening?
Can 1 read it briefly?

Okay. And, um, does 1t refresh your recollection
as to what you said during that conversation?
Bear with me for one moment,, please.

I"m not asking for the details. I"m just asking

if 1t refreshes your recollection.

ATTORNEY FALLON: Proper procedure would be

to have the witness review the entire document.
ATTORNEY DVORAK: Fine. He can review
the entire document.
THE COURT: Go ahead.
ATTORNEY DVORAK: I"m trying to save time.
You mean you want me to start from this page here?
(By Attorney Dvorak) The entire document he
said.
Yes, sir. | presume to myself; right?
Yes.
I completed it
Does that refresh your recollection as to whether
or not you had a conversation with Agent
Fassbender that evening?

It does.Clearly.

And does 1t refresh your recollection whether or
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not you revealed Agent Fassbender the details of
what Brendan had just told you?

It does.

Did you get -- did you have permission from

Mr. Kachinsky to reveal the content of that
conversation to Special Agent Fassbender?

It wouldn't have been permission. It.would have been
a directive.

Okay. So, in other words, you're saying that

Mr. Kachinsky directed you to call Fassbender and
tell him what he said? Is that what you're

saying?

In a nutshell, yes. But I can be more explicit if
you like me to.

Uh, sure,

Mr. Kachinsky told me to reveal what occurred during
the meeting with Brendan, and to give Mr, -~ answer
Mr. Fassbender's questions if he had any. Clearly.
Okay. So you're saying the information thzat you
gave Mr., Fassbender about the content of the

con -- of the -- Mr. Dassey's interrcgation was

in response to gquestions by Special Agent
Fasskender?

Would you repeat that, please?

Yes. Are you saying that the information that
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you gave Special Agent Fassbender about the
content of Brendan Dassey®s interrogation that
evening was the result of — or iIn response to
questions from Special Agent Fassbender?

In part, yes.

All right. Now, the plan at this point was to
meet the following day; right?

That"s correct.

And the purpose of that meeting the following day
was to — for Fassbender and Wiegert to again
interrogate Mr. Dassey; correct?
To interview him, yes.

Okay. And Mr. -- and what — tell me what your
recollection is of those arrangements?

My understanding from Mr. Kachinsky is that, um,

Brendan would be brought down from the upper level of

the Sheboygan County Jail to an interview room
downstairs, and both Special Agent Fassbender and
Detective Weigert (phonetic) — Wiegert, uh, would
then begin an interview with Brendan.

All right.

And i1t would be monitored by video and audio, |

believe.
All right. And what was — what i1nstructions
were — did you -- what instructions did you have
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from Mr. Kachinsky? Do you recall?

The i1nstructions that | recall are at least that iIf
Brendan requested an attorney, or Mr. Kachinsky, that
1Is, un, |1 would then either knock on the door and
walk in with the telephone — my cell phone -- um, or
the interview would be terminated at that point in
time.

Okay. Did you have any other instructions from

him about that?

I"m sure there were but I can"t recall what they

were. I — 1 — that"s pretty much 1t what I
remember.
The — this — the circumstances here were that

the, uh, iInterrogation of Brendan Dassey the
following day, March 13 — or May 13, was going

to take place, and that Mr. Kachinsky could not

be there because he had another commitment;

right?

Yes. But I — 1 just now recalled something else
from your last question, If you want to —

Sure.

The other instruction was that 1 was not to interrupt
the interview and that | was to allow It to go
forward, um, unless Brendan, um, asked to either talk

to Mr. Kachinsky or stop the interview. But I was
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not to interrupt anything.

Uh, and that instruction came from whom?

Mr. Kachinsky.

And when did Mr. Kachinsky give you that
instruction?

That would nave been one of two times. Either after
the Ap -- the May 12 interview concluded, that
evening, uh, or the following morning priocr to the
beginning of the interview with Brendan.

2X1 right., What time ﬁas -- and -~ and did --
were there any other irnstructions that you
recall?

I can't remember.

Were there —— were there any other phone calls
that evening that come to mind? All right.

No.

The next morning what time were you supposed to
meet?

Uh, before ten. And I'm guessing be 8, 8:30.
Okay.

I'm only guessing at this stage.

Okay. Did you make arrangements to meet with
Special Agent Wiegert and, uh -- I'm sorry --
Special Agent Fassbender and Mr. Wiegert, uh, on

that morning prior to the beginning of that
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interrogation?

I think one of the agents gave me a call when they
were en route to Sheboygan and we were going to meet
in the lobby i1s my recollection. I could be wrong.
Okay. Um, you do recall meeting?
Thatls correct.
All right. And — and the purpose of the meeting
was what?
They would show me to the interview — to the monitor
room, and, um, 1 would observe Brendan being brought
down to the interview room.

Did you talk about the ground rules of the
interview? Interrogation, rather?
No. I — 1 started to, and Special Agent Fassbender
made the remark, uh, please don"t give us any
information, any ideas. We want to do everything on
our own. I said, okay, fine, have It.
Okay. So you tried — you at least made an
effort to provide them with some iInformation?
Some 1deas. Not — not information,

(Exhibit No. 370 marked for identification.)

(By Attorney Dvorak) I"m going to show you
what®"s been marked as Exhibit 370.
You bet.

Do you recognize that document?
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I can tell you that i1t is my handwriting. I — give
me a moment to look at the words. 1 can recall some
of the things. And half of them don"t make any sense
to me.

Okay. Um, 1t — 1t appears to be a list,, iIs that

Okay. Uh, and it would, um, appear to relate to
the iInterview that we"re talking about; right?
ATTORNEY FALLON: Objection. Assumes a
fact yet to be established. And he"s leading the
witness.
THE COURT: Well, I1"m going to sustain the
objection. Ask some —
(By Attorney Dvorak) What --
THE COURT: -- foundational -
(By Attorney Dvorak) What"s the date on -- on
the exhibit?
It"s May 13, "06. Saturday.
Okay. And that®"s the date that was arranged for
inter — for the interrogation of Mr. Dassey by
Wiegert and Fassbender; right?
You bet.
All right. And it"s -- underneath that it says

what?
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At S-C-S-0-J-0, which been Sheboygan County Jail.
Okay. Uh, does that help connect the dots for

you as to whether or not these notes relate to
interrogation of Brendan Dassey on -- on May 13,
20067

I don"t believe i1t had to do with the interview that
I was monitoring. Um, there’s nothing in here that
tells me it does. These could very well have been
made — 1f you"d like me to speculate?

I don"t want you to speculate.

Okay .

Un, look at itemnumber  seven.

You bet.

It says, "Callwith Barb."?

Yep.

Does that help connect these notes with that?

No.

What about item number five, "Bobby saw S-A." Is
that right?

Um-hmm.

For Steven Avery?

Yes.

"Put camera.” 1 can"t read the rest. "In B-B."
For burn barrel 1 assume?

Pretty much. It"s '"camera' comma, "e-t-c' et cetera,
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"in burn barrel.”

Okay. Does that help you connect the dots
between this document and the interview and
interrogation with Brendan Dassey?

ATTORNEY FALLON: Your Honor, again, 1I™m
going to impose an objection. The witness has
said this list had nothing to do with the
interview. So i1f there®s something relevant
here, perhaps Counsel should ask what the list
has to do with.

ATTORNEY DVORAK: Well, I can®"t ask him
that question. I don"t think I can ask him that
question yet.

THE COURT: Why not?

ATTORNEY DVORAK: Bee — we"ll see what
he says.

(By Attorney Dvorak) What does this list have to

do with?
I — iIn its entirety, |1 don"t have a clue.
Un, there®s a date under the — item number two

talks about Satan, slash, devil worship, dash,
Halloween. You see that?

I do.

Okay. Do you recall that this offense happened

on Halloween; right?
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You bet.

Okay. And do you recall whether or not the

agents asked Mr., um — or — Dassey during this
interrogation about whether or not Steven Avery

had anything to do with Satan or devil worship?

oh. They may have. | never heard that. | can tell
you where that came from, though.

ATTORNEY FALLON: Objection. Relevance.
Materiality.

THE COURT:  Sustained.

(By Attorney Dvorak) Um — all right. Describe

the — the — the setup. Where you were and what
you were supposed to do?

During the Brendan interview on --

Yes.

We walked down the hallway. Um, they showed me a
room that had a —- had a video -- had -- had a, um,
television set there. Monitor device. And they
pointed out the chairs and the table that were iIn the
room. The room was empty at that point.

They made offers of various chairs for
me to sit in. Un, they showed me where the door
was for the interview room so if | was going to
knock on the door 1 knew right where to talk to.

I don"t have a rec — well, | have a
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recollection the door was probably within 15,
20 feet is my recollection. The — the entrance
door to the interview room.

Un, after that point, uh, both agents -
after that point, both agents exited that room
that I was in. Uh, they disappeared. And the
next thing 1 saw on the screen was Brendan and
the two agents walking into the room. They all
sat down in various chairs, um, and the interview
began at that point in time.

Okay. Soyou were able tomonitor the

interrogation both visually and audially

(phonetic).
Yes.
Okay. And, uh, asthein -- iIn -- Interrogation

went on, things weren’t going so well; right?
My recollection is, yes, it was not going well.
Okay. Um, Brendan was giving a number of
inconsistent statements?
At --

ATTORNEY FALLON: Objection. Two grounds.

One, he"s leading the witness. Two, the —

ATTORNEY DVORAK: -- 1711 withdraw --
ATTORNEY FALLON: — exhibit -
ATTORNEY DVORAK: — the question.
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ATTORNEY FALLON: — speaks for itself. |1
assume 1t will be iIntroduced for whatever purpose
yets to be remain.

THE COURT: Question has been withdrawn.
(By Attorney Dvorak) At some point, um, do you
recall Special Agent Fassbender and Wiegert
leaving the room?

Yes.

Okay . And youhad aconversationwith them after
they left the room?

Yes.

Right? And what was the discussion during that
conversation?

My recollection 1isthat SpecialAgent Fassbender was
the one who made the first approach, and 1 think
Detective Weigert just — Wiegert just stood by.
And, um, he says, hey, 1 thought you said he was

going to confess? What"s going on? As you can see,

he"s doing this, he®s doing that. 1 don"t recall the

specific words. Umn, what gives, as an example.

Un, and 1 said, well, 1 says, as you can
see, he’s -- he’s not giving you anything that
you had thought he was going to give you that |
got yesterday.

And he says, well, right, what"s going
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on?

And I says, well, would you like my
opinion? Would you like my 1idea?

And 1 —— 1 think Detective Weigert
(phonetic) chimed iIn, says, yes, what -- what --

what®s your idea?

And I says — | says, you know, 1 says,
Tom, 1 says — Mr. Fassbender — | said, Tom, |
says, he just doesn"t — plain doesn"t like you.

I says, you ought to just take your chair and
just put it In the corner so it"s out of his
eyesight. And 1 says, Mark, 1 says, he thinks
you walk on water. He loves you. Sit next to
him. Be his best friend. Take your time. Don"t
try and rush anything. Let him talk when he
wants to talk. And just let things happen.

And 1 think both the guys thought 1 was
crazy. And they both went back in, and they did
just that, and Brendan relaxed, and Brendan gave

them 1nformation.

,Okay. And that was as a direct result of your

advice to them?
Well, 1 wouldn®t call it advice, I — well, 1
guess — I guess you could call i1t advice. But

wouldn®"t call 1t advice.
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Un, did you, um, at any time give them any
suggestions about questions for Brendan?

Not that 1 recall. No.

Did you give them any suggestions about, um — do
you recall — did — they walked out of the room
another time, didn"t they?

That would have been the termination of the
interview.

All right. Do you recall any conversation or any
mention about any phone calls to Barb prior to
the interview?

No. And — and your — and you folks — we all
addressed that ten days ago on an interview.
Telephone interview. And, uh, 1 —— 1 still don"t
recall that today.

Okay -

You know, you reminded me you did it on tape, and
iIt's there, and 1 just didn"t hear i1t. Or at least
don"t recall.

All right. If you had — 11f you had heard that
they were going to try and set up a phone
conversation, and record It -- a conversation
that you knew was going be recorded without
Mr. Kachinsky there, or without you being there,

iIs that something you would have authorized?
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ATTORNEY FALLON: Objection. Speculation,
It"s not - It"s — he doesn"t —-

THE COURT: Sustained.
(By Attorney Dvorak) Did you hear that -- do you
have -- did you hear special agent that -- did
you hear either one of the officers suggesting to
Brendan that he ought to call his mother and tell
his mother what they had just talked about?
No. That"s what you asked me ten days ago. Not you,
but, um, Professor Drizin did. And — and I didn"t
recall it then. 1 don"t recall it today.
Okay . Let me — 1s — 1s 1t something that, um,
was significant enough, you think, that it would
have stuck iIn your mind?

ATTORNEY FALLON: Objection. He said he
has no recollection.

THE COURT: He has no recollection, he has
no recollection. Move on.
(By Attorney Dvorak) You were monitoring the
interview throughout; correct?
That 1s correct.
And you were paying diligent attention to what
was going on in the room; correct?
Yes.

Okay. And you did not, iIn any event, tell the
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officers that you disapproved of any phone call
to his mother that evening?

ATTORNEY FALLON: Objection. He just
said he didn"t know anything about i1t. Doesn"t
remember anything about 1t. Didn"t approve.
Didn"t authorize.

THE COURT:  Sustained.

(By Attorney Dvorak) Did you, um -- you don"t
recall — do you recall any time telling them
that you didn"t want them doing anything that
they were doing or suggesting?

ATTORNEY FALLON: Objection.

THE COURT: 1711 overrule that.

ATTORNEY FALLON: All right.

THE WITNESS: I wasn*t allowed by
Mr. Kachinsky to take that role. My only
instruction was to, if Brendan signaled, or
Brendan asked for Mr. Kachinsky, 1 was to knock
on the door and — and give him the telephone to
call Mr. Kachinsky.

That was my —- that was my —- my — my
marching orders, and to let the interview proceed
as 1t proceeded.
(By Attorney Dvorak) Okay. And would you -- did

you — do you recall calling Mr. Kachinsky after

167



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

this interview? Or -- yeah, after the interview?

I don't specifically recall it. However, I would
expect that I would have done that.

Uh, do you recall what the conversation would

have been?

No. I'm sitting here thinking right now. He --

he -- he was on military duty. And I'm just going to
shoot from the hip and say that I would have called
him if there was an urgent thing and not waited until
the evening hours. So I -- that's the best I can
tell you.

All right. Um, in any event, and I assume it's

safe to say, that you never -- because you didn't
hear it -- you never told Mr, Kachinsky anything
about that there -- in fact, that there was going

to be a phone call?

ATTOENEY FALLON: Objection. Asked and
answered.

THE COURT: It has been asked and answered
a couple of times,
(By Attorney Dvorak) Did the -- did the, uh --
Wiegert and/cr Fassbender know that your
instructions were not -- that you were not
allowed to interrupt?

ATTCRNEY FALLON: Objection as to what
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Wiegert or Fassbender might have known.
THE COURT: Yeah. I -- with --
ATTORNEY DVORAK: I —-
THE CQURT: Without foundation, the
cbjection’s sustained.
(By Attorney Dvorak) Did you have any discussicn
like that with Wiegert and/or Fassbender?
Absclutely not.
Okay. What were the ground rules as far as
Wiegert and Fassbender were concerned?
ATTORNEY FALLON: Objection as to what
Wiegert and Fassbender were concerned.
Apparently, we're going to hear from them later
at some point.
TEE CQURT: Sustained.
(By Attorney Dvorak; Did -- had you ever talked
to Brendan that morning?
No. I don't -- when you say that morning are you
saying --
Before the --
Prior -~
Prior to the interview.
Not that I recall, né.
Okay. 8o Brendan never saw you that morning at

ail from the -~ from the time that you got there
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until the end of the interview; correct?

That"s correct.

He couldn"t — all right. Um, do you recall if
you talked to Brendan after?

My recollection is the answer- Is yes to that
question.

(Long pause.)

THE COURT: Are we done here,

Mr. Dvorak?

ATTORNEY DVORAK: Almost, Judge. Sorry.
un, forgive me, Judge, 1f I"ve asked this. It"s
been suggested maybe 1 haven©t.

(By Attorney Dvorak) On the 13th, after this
interview was over with, do you have any

recollection of talking to Brendan?

ATTORNEY FALLON: Just asked that question.

THE COURT: Well, he asked it in a

different way. The witness said he probably talked

to Brendan afterward. Are you going to ask what
they —

ATTORNEY DVORAK: Yes -—

THE COURT: —  talked about?

ATTORNEY DVORAK: — I would.

THE COURT: Why don®"t you do that?

(By Attorney Dvorak) What did you talk about?
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My recollection, iIn a general sense, 1is that when the
interview was over between the two agents and — and
my client, is that I went upstairs and visited with
Brendan.
What 1 can"t tell you is that i1f there

was a lunch break or not. I believe | would have
allowed time for Brendan to go upstairs and have
lunch and then gone iIn the afternoon.

Do you recall what you talked about?

I"m trying to be careful (unintelligible) that what
we talked about earlier this morning.
Do — okay.
Un, trying to make -
Yes.

— sure I"m not going Into some -- someplace I°m not
supposed to.

All right. Failr enough. Did you — did you,

uh — nevermind. Un, were you -- were you a
licensed investigator in Wisconsin iIn 20067

No, 1 was not.

Un, were you alicensed polygrapher in Wisconsin

in 20067

No, 1 was not. But I don"t think there®s any
licensing laws for polygraphers here.

Okay. Would you look at Exhibit 61, please?
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You bet. I'm there.
All right. Can you identify that for me?
That would have been my CV.
Okay. And is everything in that CV true and
accurate?
Yes.
ATTORNEY DVORAK: I have nothing further.
THE COURT: Cross.
ATTORNEY FALLON: Yes.

CROSS~-EXAMINATION

BY ATTORNEY FALLON:

Q

Mr. O'Kelly, um, do you think you could find
Exhibit 64 up there? I believe it would be the
second binder I think.

You bet.

Probably the one you were just looking at?
Exactly. You were right. Bear with me. I'll get it
out. You say 6~4, am I correct?

Yes, 64.

I'm there.

Do you remember Counsel asking you some questions
about Exhibit 647

Yes, but would you give me a minute -- moment to
just...

Sure. Take a moment to look it over.
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Yes. This is the one that I had some infor -- had
some words in there that I didn't recall earlier,

yes.

‘Right. And I believe Counsel asked you to read

certain portions on page two of that exhibit. He
asked you to read, starting at the fifth

paragraph, "I have Barbara," and then you -- he
asked you to read, "I have developed inside
information.™

Okay.

And then he had you read, "I am not concerned

with.™

You bet.

All right. Would you read the first two

sentences of the next paragraph that they did not
asx you to read?

Beginning -- beginning with -- so I know which one
you're talking, which -- what —-- what are the -~

"I would like."

Fair. Would you like me to read the whole thing out
loud or just to myself?

Um, read it out loud.

"I would like to salvage as much of Brendan's future
as possible and still have a work product that the

prosecution can use. The more valuable that Brendan
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IS to the prosecution, the better we can do for him
in a plea coupled with sentencing, slash, placement
mitigation."

All right. Let me ask you this question: Dm,
Investigator O"Kelly, 1is it fair to say that your
efforts iIn this particular case, which re —

which resulted iIn the events of the evening of
May 12 and May 13, were driven by a desire to put
Brendan in the best favorable light for plea
negotiations should that be the choice of

Mr. Kachinsky?

Of Mr. Kachinsky? That"s correct.

All right. And all of your efforts iIn the week
leading up to the events of May 12 and May 13
were directed in that — directed toward the
accomplishment of that goal?

That 1is correct.

Would 1t be fair to say you were -- you believed
you were operating iIn the best interests of — of
Mr. Dassey per the instructions of Attorney
Kachinsky?

At all times.

Do you feel at any point you were betraying your
confidences or any loyalties to Mr. Dassey?

Oh, contrary.
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All right. Why?

No. I say no. Sorry.

Okay .
ATTORNEY FALLON: That"s all.
THE COURT: Any redirect based on that?
ATTORNEY DVORAK: Very short.

REDIRECT EXAMINATION

BY ATTORNEY DVORAK:

Q

Un, did -- to your knowledge, did Brendan ever
authorize those contacts that were just referred
to with the State? Um —

ATTORNEY FALLON: Objection.
(By Attorney Dvorak) — you had with the State?

ATTORNEY FALLON: Objection. Beyond the
scope.

THE COURT: I"m going to overrule it.
Arguably, that"s within the scope. Close anyway.

ATTORNEY DVORAK: Thanks.

THE WITNESS: I"m sorry. What was your
exact question, please?
(By Attorney Dvorak) My — my -- my question
was: To your knowledge, at any time while you
were operating in the capacity that was just
described --

You bet.

175



© 00 N o o b~ W N PR

=
o

11

13
14
15
16
17
18
19
20
21
22
23
24

25

-- to your knowledge, had Brendan ever authorized
you to disclose that any of the information that
you had gathered?

ATTORNEY FALLON: 111 renew the objection
as speculation unless he specifically had a
conversation with Mr. Dassey himself. But, then
again, he"s already told us he wasn®"t authorized to
do that.

THE COURT: Overruled. He can answer the
question.

THE WITNESS: 1 have a vague
recollection that at some point on the 12th —-
(By Attorney Dvorak) Let"s talk about prior to
the 12th.
Oh, prior to the 12th?

THE COURT: Well, wait a second. Now
you"re changing the question. Now —

ATTORNEY DVORAK: I am —

THE COURT: (Unintelligible) ---Change. ..
ATTORNEY DVORAK: — change --

THE COURT: ...the answer. Go ahead.

THE WITNESS: I — I1°m sorry. Where am

1 at?
THE COURT: You said you have a vague

recollection that some time on the 12th.
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THE WITNESS: Okay, On the 12th, 1 have
a vague recollection that Brendan and 1 had a
conversation that 1 was going to be informing law
enforcement that he would see them the next
morning. That"s a vague recollection. It should
be on the video recording. |If it"s not there, it
didn"t happen.
Okay. That"s the only recollection that you have
of Brendan ever authorizing you to talk to law
enforcement about your work on the case?
That would have been the only time that 1 would have
talked to Brendan about that to my recollection.

ATTORNEY DVORAK: I have nothing further,

Judge.
THE COURT: All right. You may step down.
THE WITNESS: Thank you, Your Honor.
ATTORNEY FALLON:  Your Honor, before we
call the next witness, 1 would like to be heard on,

uh, what 1 assume will be the motion to admit
several of these exhibits.

THE WITNESS: Excuse me.

THE COURT: All right. Let"s see what"s
being offered and then you can hear you.

ATTORNEY DVORAK: Judge, we"d move iIn 56,
62, 9%, 97, 231, 353, 362, 368, 369, 370, and 6l.
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THE COURT: So I have 5, 62, 9, 97, 231,
357, 362, 368, 369, 370, and 617

ATTORNEY DVORAK:  Yes.

THE COURT: Okay. Mr. Fallon.

ATTORNEY FALLON: Yes. 1°"d like to go
through, make sure | have them, because 1 do have
some objections. 1°m going to identify the ones
that I can recall, and then 1 want to look at a
couple.

Sixty-one, 1is CV. Um, |1 suppose there
was — we have no objection to that.

Um, 56, i1f I recall, 1is the billing
record. We have no objection to that.

Sixty-two was an e-mail exchange. We

have no objection to 62.

THE COURT: Has that already been admitted?

ATTORNEY FALLON: It may very well have

already been admitted.

Un, 1"m going to come back to 95 and 97,
um, because most of my comments are directed
at — at those exhibits.

I believe 3 —- okay. That"s already
been offered.

Three-seventy 1°d object to as entirely

irrelevant and immaterial. The witness indicated
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it had nothing to do with this case. So 1 would
object to 370 In i1ts entirety.

Un, let"s see. Three six —— iIf you can
help me out. I don"t have it in front of me.
Three sixty-nine is what exhibit?

THE COURT: Three sixty-nine — was that

ATTORNEY FALLON: I1"m sorry?

ATTORNEY DVORAK: May 5 e-mail.

ATTORNEY FALLON: Yeah. That"s fine. It
might already be In for that matter. Okay.

And, um, let me double-check. Three
sixty-two We have no objection.

Three sixty-eight is -- what i1s 3687

I — 1 don"t know if we have a copy of 368 at the
moment. I know we were shown it.
ATTORNEY DVORAK: I think that was from

yesterday, Judge. We spoke iIn error.

ATTORNEY FALLON: All right. So that"s
being withdrawn at the moment, then?

ATTORNEY DVORAK: Yeah, until we -—-

ATTORNEY FALLON: Figure out. All right.
That*"s fine. Three sixty-two. Yeah, that"s fine.
Three fifty-three.

THE COURT: I don"t — |1 don"t have 353
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down here. I have 357.

ATTORNEY FALLON: It"s 353 from the
notes of, looks like, April 23. Handwritten
notes, | believe, of Mr. O"Kelly. But I — as I
recall, there was only one bit of 1t which was
discussed and relevant. So, um, 1 have no
objection to the part which was discussed, which
is on the left-hand column, uh, to-do list,
e-mail attorney, etc. That was all that was
discussed from my recollection of Exhibit 352. 1
have no objection to that part. “The rest of it 1
object to.

ATTORNEY DVORAK: That"s fine, Judge.

THE COURT: All right. It"s admitted,
then, with that qualification.

ATTORNEY FALLON: All right. Un, 231. Two
thirty-one 1 object to entirely. Polygraph chart.
Un, for reasons that we were subject of the pretrial
motion.

And 1 believe takes us to 95 and 97,
which were the subject of late morning and this
afternoon®s testimony.

Now, It strikes me, Judge, that we have
several concerns regarding these exhibits, not

the least of which is authentication and
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integrity of the exhibit. Um, and our primary
objection is relevance and materiality.

I*m looking for my — here it is, right
here. All right. The questions on the
authenticity. I note as they played, um, the
disk, that there were several pauses. In the
handwritten transcript that they prepared, it
would say, long pause, and then there™d be a
pause. 1 don"t know how long It was. So it
tells me that the exhibit has been altered in
some form, presumably for presentation purposes.

So I don"t know if we have the original
or the altered exhibit. What was deleted and
what"s not deleted.

Umn, secondly, 1 would object that — as
to the comments of the defendant as being hearsay
and self-serving. |If —- and as long as i1t — if
its Intent is to be introduced to show whatever
questioning techniques of Mr. O"Kelly, that"s one
thing.

I would object to the responses and
statements of the defendant as being hearsay.

And because they are offered for the truth of the
matter asserted, which is the ultimate basis of

this post-conviction motion.
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Finally, under the rule of completeness,
un, my objection iIs based on the fact that
they*"ve only placed one exhibit into evidence,
and, um, 1f the Court is to receive 1It, absent
any further authentication questions, and we —
the Court has already noted the transcripts
issues, then 1 would ask that disks two and three
be also made part of the record under the rule of
completeness. And, plus, we have had discussion
as to what the, um, series of phone calls were at
the end of this iInterview.

So 1 would ask that, um, for those
reasons, either it"s out entirely, primarily on
our original objection of relevance and
materiality —— 1 know the Court has made a
preliminary ruling on the loyalty issue — but as
we continue to mention, assuming that is, 1In
fact, going to carry the day for admissibility,
then we ask that it only be admitted solely for
that purpose. And then — and we"ll continue
with our argument that that remedy has already
been accomplished.

So those are our concerns with respect
to 95 and 97. We have authentication issues both

with the transcript and the DVD as offered.
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ATTORNEY DVORAK: Judge, we have the

original.

I think he aucen — authenticated that as

being what happened and a true and accurate

representation of what happened on that day. |

think the authentication is there.

We have the original, uh, and — and

what was going on, from what 1 understand from

Alex, 1s, with the long pause, 1iIs that he was

fast forwarding, so, uh, It is — it — 1iIt"s not

accurate to say that i1t was deleted.

Un, 1 think the tape, uh — so I — I -
I think that addresses the authentication 1issue.
I don"t —- 1 would move iInto evidence disk one
through three. | don"t have any problems with
that. | think that ought to happen.

Un, In — 1n terms of limiting the

content,

I don*t think that — you know, 1 — |1

think that®"s an issue that the Court needs to

look at when -—

brief, but

they"re hearsay.

defendant

when

the iIssues are raised in the

I don"t see that -- that

They"re statements of the

in the context of an iInterview.

Uh, that, um

— and -- and that was --

was 1In response to questioning. And 1 just

don"t --

I guess

I don"t quite understand
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the -- the hearsay argument here.

Un, and, iIn any event, the rule of
completeness would demand that those statements
come In and be made a part of the record as well.
It adds context for subsequent statements. It
adds context for what happens next, um, so I"m —

THE COURT: All right. Here®s what I1™m
going to do. Uh, Exhibits 56 and 62 have been
agreed on, as have 362, 369, and 61. Those will be
received.

Exhibit 353 iIs admitted — 1is admitted
with the qualification that only that portion,
and Mr. Fallon i1dentified the portion on the
record which had been testified to, will be
received.

Three sixty-eight no one knows about at
this point so we"re not going to do anything with
it

MS. CROSLEY: Your Honor, 1it"s the
Criminal Complaint. The original Criminal
Complaint that was attached to the e-mail.

THE COURT: That"s already part of the
record. Although this Criminal Complaint had,
according to the testimony of the witness, had his

handwriting on, but I don"t know that that adds
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anything to this. So we won"t admit It as an
exhibit.

Un, the Court on the loyalty issue will
admit Exhibit 95 in its entirety. That is all
three disks.

Ninety-seven, the transcript, seems to
me doesn"t bear the sort of evidence of
reliability that one expects In a transcript.
Specifically, there are words that were omitted
in the transcription, uh, and, as Mr. Fallon
pointed out, some of the descriptions of gestures
didn®"t appear on the screen. So that"s not going
to be admitted.

Uumn, Exhibit -- let me look here.

ATTORNEY FALLON: Two thirty-one was the
other one.

THE COURT: Two thirty-one, that"s the
polygraph. The Court is going to admit that.

The Court is not going to ad — admit -—-
I think 1t"s 370. Those were the handwritten
notes that Mr. O"Kelly offered some testimony of,
from my perspective, no value whatsoever, toward
the end of his examination.

ATTORNEY FALLON: IT 1 may, Judge, since

you are going to, and have, admitted the three
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disks, uh, of the — | take it the three — that's
the May 12 statement?

ATTORNEY DVORAK:  Yes.

ATTORNEY FALLON: All right. Can we have
a — like a — the full copy — unedited copy -- go
into the record rather than the edited copy?

THE COURT: Oh, absolutely.

ATTORNEY DVORAK:  Sure.

ATTORNEY FALLON: Okay.

THE COURT: Yeah. And that"s on the
loyalty issue.

ATTORNEY FALLON: Okay. That"s fine. All
right. Thank you.

THE COURT: I think that ties up all the
exhibits that you just offered, Mr. Dvorak, does it?
Okay. Next witness. No reason for Mr. O"Kelly to
stay around, 1is there?

ATTORNEY FALLON: I think not.

ATTORNEY DVORAK: Um, Judge, I"m not ready
to release him from his subpoena yet.

THE COURT: All right. Mr. O"Kelly, you“re
not free to leave.

ATTORNEY FALLON: He would be excused from
the courtroom. He"s under an exclusion order.

THE COURT: That"s — well, that®"s -- yeah.
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ATTORNEY DVORAK: Next witness is Dr. Larry

White.

THE COURT: All right. Just come on up
here, please. Remain standing. The oath will be
administered you. Then be seated.

THE CLERK: Raise your right hand, please.

LAWRENCE WHITE,
called as a witness herein, having been first duly
sworn, was examined and testified as follows:

THE CLERK: Be seated. State your name
and spell your last name for the record, please.

THE WITNESS: My name is Lawrence Todd
White, W-h-i-t-e.

ATTORNEY TEPFER:  Your Honor, to speed
thinks along today, um, the parties have
stipulated that in lieu of live testimony,

Dr. White’s direct examination will consist of
his affidavit, which was attached to the
post-conviction motion as Exhibit 6.

There®s also an agreement that his
report, which was prepared for Steven Avery®s
attorney, it’s Jerry Buting, which i1s the -
lists —— 1t would just -- Exhibit 80, um, would
also constitute his -- his direct testimony.

And we also seek to admit his curriculum
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vitaef which i1s Exhibit 235. So 1"d ask to move
that — with the agreement of the State, 1 asked
to move those exhibits 6, 80, and 235 iInto
evidence, and offer Dr. White up for
cross-examination.

THE COURT: Is Mr. Fallon doing -

ATTORNEY KRATZ: I am, Judge.

THE COURT: Okay.

ATTORNEY KRATZ: Actually, um, that"s —
that"s correct. And -- and, although, his
affidavit and his report, iIn some instances, are
couched in what he would testify to, um, If that
evidence would have been offered iIn direct
examination, uh, 1 just would have made the
comment, which I don*"t think is a problem at
trial, i1f the Court would have allowed, if it
would have been admissible, and 1 know that this
iIs by way of offer of proof, and 1 have no
objection to that at all, Judge.

THE COURT: So what we"re talking about
here 1s Exhibit 6, which is an affidavit.

Exhibit 80, which is — is that the
report?

ATTORNEY TEPFER:  Yes.

THE COURT: Exhibit 80 was the report that
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was prepared for Messrs Buting and Strang in the --
in the other matter, 1In the Avery case.

And Exhibit 235, Dr. White"s CV.

The parties are stipulating that those
can be received, and the Court does receive them.

ATTORNEY KRATZ: Yes. That should move
things along and -- and thank you, Counsel, for —
for doing that.

CROSS-EXAMINATION

BY ATTORNEY KRATZ:

Q Dr. White, good afternoon.

A Good afternoon.

Q Un, my — my First question to you has to do with
your contact in this case. That is, the Dassey
case. | understand that you were contacted by an
Attorney Fremgen; 1is that correct?

A Yes.

Q You can probably get rid of that binder iIf that"s
in your way. I"'m —— |1 don"t think we"ll be
referring to any -- any exhibits. Do you recall,
Doctor, the number of correspondence that you had
with Mr. Fremgen?

A Just one. He e-mailed me and 1 replied.

Q All right. And in your reply, as | recall,

Doctor, although indicating a willingness to
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reluctance to do so; is that right?
I believe my words were that 1 was not overly eager
to work on the Dassey case. And 1 said that because
Mr. Fremgen, in his e-mail, had indicated that he was
contacting me at the last minute. I"m reluctant to
be involved iIn cases at the last minute.

Un, my real job, as a professor of
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spend a lot of time in the classroom and with
students. And I1°m not able to set things aside,
drop everything, and turn my attention to an
important case like that.

Also, | had never heard of Attorney
Fremgen or his colleague, um, and so I was a bit
reluctant to agree immediately to working with
attorneys that I had no knowledge of or
experience with.
At that time, however, you had prepared, um, a —
a draft or an i1ncomplete report should your
services have been needed iIn the Steven Avery
case; 1s that right?
Thatls correct.
As | understand, Mr. Fremgen had expressed to you

his desire that should you be needed, it would
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most likely be on the issues of police
interrogation techniques and how they may have,
un, Impacted the reliability or voluntariness of

Mr. Dassey®s statements; 1is that correct?

Correct. And he"d also asked me iIn his e-mail that

iIT I might comment on a letter or a report that"s
been prepared by Mr. Buckley -

Right.

— Tfrom the Reid school.

Are you Tamiliar with Joseph Buckley?

Yes, I"m familiar with his work and have seen him
present at a conference on one occasion.

And have you been asked, 1 suppose, for lack of a
better term, to be the expert on the other side
of Mr. Buckley in a case before?

Never before.

Dr. White, you were fTamiliar with the tests
performed and the report submitted by Dr. Gordon
in this case; 1iIs that correct?

No, I1°m not familiar with that.

All right. So any, um, specific testing of

Mr. Dassey, or any opinions derived therefrom,
would not have been something that you would have
commented on at this trial; is that right?

Any testing done by Dr. Gordon?
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Yes.
Um, no one asked me to comment on Dr. Gordon®s

report. I never read a report if he wrote one.

All right.

I knew nothing about Dr. Gordon at that time.
So your testimony, just so we"re clear, wouldn®t
have overlapped, at least iIn theory, with

Dr. Gordon®s testimony; is that right?

When you say, "in theory,”™ if | had worked with
Dassey"s attorneys and — and testified at trial, |
don"t know what exactly they would — documents they
would have asked me to review.
Well, you didn"t perform any testing of

Mr. Dassey, did you?

No, 1 did not.

You didn"t generate any, um, reports that
specifically dealt with the results of any

testing; 1is that right? "m
Correct.

Dr. White, do the concepts of vulnerability, to
suggestibility, and, 1 suppose, this overarching
concept of false confessions relate to each

other?

Yes, | think that they do.

And could you tell me just very generally — and
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we’re not going to go very deep iInto this because
you didn"t testify, but how those two concepts
might relate?
Well, some individuals are more suggestible than
others. And individuals who are suggestible are, all
other things being equal, more likely to make false
statements and, perhaps, to capitulate to leading
questions being asked by police interrogators.
Now, whether a statement iIs a true or a false
confession is something that you would not be
comfortable iIn commenting on; iIs that correct?
Correct.
In fact, as far as you know, any reputable expert
in your discipline would also shy away from
making that ultimate -

ATTORNEY TEPFER: Objection.
(By Attorney Kratz) -- suggestion or opinion;
Isn"t that true?

ATTORNEY TEPFER: Objection to what he --
what other reputable experts would testify to.

THE COURT: Well, 1 think he can testify to
that. I"m sure there"s a standard of professional
expertise. The objection"s overruled. You can

answer .

THE WITNESS: Okay. When you ask about
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true or false confessions, 1 assume you®re using
those words separately from the concepts of
reliability and voluntariness?

I an very much.

Okay .

Whether a confession is afalse confession IS
something that you wouldn®t comment upon, nor
would any of your colleagues, to your knowledge?

I think 1 would not, and 1 think my reputable

colleagues would, as you said, "'shy away"™ from doing

something like that.

All right. So other than,un, perhapsexplaining
the concept, generally, um, and i1f allowed, maybe
going iInto the studies or social sciences, um,
the ultimate question, if you will, isn"t
something that you would render an opinion on, Iis

that fair?

That"s correct. | think 1t"s, umn, the responsibility

of the jury to make that kind of a determination.
Did you ever have that conversation with

Mr. Fremgen? That is, that although you could
talk about some general concepts and perhaps
educate the trier of fact on this issue, that you
wouldn®t, um, feel comfortable rendering an

opinion on the ultimate issue?
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In our brief e-mail correspondence, | recall that 1
said to Mr. Fremgen that 1 — |1 would not be able or
willing to offer an opinion about the truthfulness of
the statements.

All right. And as you"ve pointed out, maybe

using a little bit different verbiage, that is
something that"s called i1nvading the province of

the jury. Is that —

Yes.

-— what you understand? All right.

ATTORNEY KRATZ: IT 1 could have just
one moment. Judge?

(By Attorney Kratz) Then, Dr. White, given the,
un, scope of what your testimony perhaps would
have been, uh, 1°m just going to conclude with —-
with a couple of questions on your report.

This was completed after the Dassey
trial,-itself, was concluded; 1is that correct?
That"s correct. There was a -- a draft version of my
report that 1 prepared for Jerry Buting in late
January or early February of 2007.

I was contacted by Mr. Fremgen about the
Dassey matter iIn the first part of April of that
year .

And then, um, 1 had completed a — the
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report for Mr. Buting in early May.

Q I guess my only questions about that are although
Mr. Fremgen may have been only privy to the draft
report, both the draft and the final report, um,
excludes the ultimate opinion on whether this 1is
a Talse confession; 1Is that correct?

A Correct.

Q All right.

ATTORNEY KRATZ: That"s all 1 have of
Dr. White for this, Judge. Thank you.
THE COURT: Any redirect?
ATTORNEY TEPFER: Just very briefly.
REDIRECT EXAMINATION

BY ATTORNEY TEPFER:

Q Un, Dr. White, you said that, um, were not overly
eager to testify iIn this case; 1s that correct?

A Correct.

Q Are you overly eager to evertestifyas an expert
witness ?

A Not especially, no.

Q Okay. Now, you alsomentioned inthat same
e-mail that, um -- that you believed that Brendan
had a right to have a -- a — a false confession
expert, didn"t you?

A Yes. I don"t know if I said false confession expert,
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but an expert who could talk about the social science

and psychology of interrogation and confession.
Would you have test — despite not being overly
eager, would you have testified if asked by

Mr. Fremgen?

Yes, | would have. In fact, 1 gave Mr. Fremgen
information about my fees.

Mr. Kratz asked you about, um, whether you
performed any testing on Mr. Dassey. Do you
remember that?

Yes.

And this 1s coveredin —- in the stipulation in
the direct, but, just for foundation, you"ve
testified as a police interrogation expert in the
past?

Yes, | have.

Have you everperformed your own testing when
you"ve testified as a police interrogation
expert?

And when you say '"testing,' 1If you mean have 1
examined or evaluated, iIn some way, the defendant,
uh, then the answer iIs no. That"s not part of the
consulting services that 1 offer.

Would you rely on testing done by others, um, 1iIn

formulating your opinions?
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Yes, 1 would. And have.

Okay. Mr. Kratz also asked you about whether,
um — whether or not you can give an ultimate
opinion about the truth or falsity of a, umn — of
a statement -- of a statement. Do you remem --
of a confession. Do you remember that?

Yes.

Okay. And you said you — you did not in this
case and you normally would not; right?
Correct.

Okay. Now, does that preclude you from
commenting on the reliability of a statement?
No.

ATTORNEY KRATZ: Judge, I°m going to
object as that does specifically ask for a legal
conclusion and would have certainly been the
subject of either, um, pretrial motion or at
least extensive argument outside the presence of
the jury iIn this case.

THE COURT: It"s also beyond the.— the
scope of the cross-examination. The objection®s
sustained.

(By Attorney Tepfer) Dr. White, um, false — a
false confession in unreli — um, In falsity and

unreliability are two different things? Would

198



A W N R

a1

10

=

N

14
15
16
17

19
20

21

23
24
25

you agree?

Yes.

Okay. Um, you also mentioned to that, um -- one
last question or one last point. Did you — vyou
mentioned, um — again, turning back that you

mentioned that you had not comment on the

ultimate iIssue In -- In your expert testimony;
correct?

IT the ultimate issue iIs to the truthfulness or the
falsity of the statements, then that"s correct. |

would not be comfortable commenting on that ultimate

issue.
Okay. But, um, you are aware, um — would you
be — 1is there — if a confession is proven false

by DNA, for example, would you feel comfortable
referring to it as a false confession?

ATTORNEY KRATZ: Objection, Judge. That
does call for speculation and certainly beyond
the scope of what this trial would have included.

THE COURT: Sustained.

ATTORNEY TEPFER: Okay. Beyond the scope
objections. Okay. No — nothing further.

ATTORNEY KRATZ: Not of this witness,
Judge. Thank you.

THE COURT: You may step down.
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ATTORNEY TEPFER: At this time we"ll call
Ray Edelstein.

THE COURT: All right.

ATTORNEY KRATZ: Also my witness, Judge.
Thank you.

THE COURT: Okay. Come on up here, please,
Mr. Edelstein. Remain standing while the oath is
administered to you. And be seated.

RAY EDELSTEIN,

called as a witness herein, having been first duly
sworn, was examined and testified as follows:

THE CLERK: Be seated. State your name and
spell your last name for the record, please.

THE WITNESS: Ray Edelstein. Last name
Is E-d-e-l-s-t-e-i1-n.

DIRECT EXAMINATION

BY ATTORNEY DRIZIN:

> O >r

May 1 call you Ray?

Sure.

Okay. Where are you currently employed, Ray?
I"m self-employed, um, as an attorney. My office is
in Oshkosh.

And how long have you been, um, In your own
practice? In Wisconsin.

Since 1991.
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And has your practice since 1991 been primarily
criminal defense work?

Yes.

Would you say exclusively criminal defense work?

No.

About what percentage?

Eighty.

Okay. Prior to 1991, where were you employed?
Immediately bef — before coming to Wisconsin, I was
In the Attorney General®s Office in Oklahoma iIn what
was called Multi-county Grand Jury Division.

So you were a prosecutor?

Right.

Okay. And how long were you in that role?

That was between -- probably about a-year-and-a-half
in the AG"s Office.

And prior to that, Mr. Edelstein?

In 198- — | believe "84, 1°d been appointed &as"
district attorney in District 16 in Oklahoma, which
IS a two-county district. Ran for election In —-
must have been "86, "cause It was a four-year term.
Succeeded. Ran again, 1 think, in "90. Did not
succeed.

Un, that"s when I was in the AG"s office

and ended up here In Wisconsin.
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Had you done any criminal work prior to 1984?
When I was in school — in law school — .um, 1 was
interning with the Tulsa County Public Defender-"s
Office. And then when 1 got out of school, | was
working In the DA"s office iIn District 16.

So be fair to say for the last 25 years your
practice has been mostly devoted to criminal
work? Whether as a prosecutor or a defense
attorney?

Correct.

And was that mostly trial work?

Well, there was a lot of trial work. I mean, |1
wouldn=t —

I mean not appellate work?

Oh, right. Right.

So — and as a criminal defense attorney in
Wisconsin, do you have to be certified to handle
serious fTelony cases?

The State Public Defender has a certification system,
un, and you do have to be certified through their
office to be involved in different types of —
different levels of offenses.

Okay. And are you certified by their office to
handle homicide cases?

I honestly don*"t know. They rarely — and 1 say that

202



o o A~ W N PR

o N

10
11

13
14
15
16

17

19
20
21
22
23
24
25

because, um, when homicides would come up, 1 normally
wouldn®t get called.

Okay. Have you handled homicide cases iIn your
career?

Oh, sure.

Okay. And can you estimate how many jury trials
you*ve had?

Couple hundred. I — 1 don"t know exactly.

And have you also handled serious cases i1nvolving
juvenile offenders? And by "juvenile™ |1 mean

youth who are under the age of 18 at the time of
the offense.

Depends what you call serious. ITf you — 1f you"re
looking strictly at homicides, um, 1 can"t think of
any, you know, under, say, 17, strictly on a
homicide. I mean. ..

But other serious felony cases?

Yeah.

Okay . Now, have youworked inyour experience as
a defense attorney with private investigators
before?

Yes, but rarely.

Okay . And so iIncases inwhich youdon®t use a
private investigator do you do the investigation

yourself?
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Well, to the extent that I can, or 1 try to obtain
information from sources without engaging a private
Investigator. IT 1 have access to information from
what we"ll call governmental sources that might be
helpful, 1 will take advantage of that.

Now, I want to take you back to the year 2006;
okay? When did you first hear the name ™"Brendan
Dassey''?

I can"t tell you exactly when.

Okay. Do you remember the context?

It would have been about the time that there were
some news reports about the waiver of the prelim.

And what do you mean by '"the waiver of the

prelim”?
It Just — I — i1t — i1t would — 1t struck me
unusual that In — with — with this type of a charge

that there would have been a waiver.

So this would have been very early 1in

Mr. Dassey®"s case? Shortly after his arrest?

I"m sure i1t was.

Okay. Had you known about the disappearance of
Teresa Halbach iIn the prior November?

I had.

Okay. You had followed that on the news as well?

Casually. It wasn®"t something that I, you know,
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would necessarily check every day and check the

progress.

Do you recall when you first became aware that

Brendan Dassey was going to be represented by Len

Kachinsky?

It would have had to have been about the time that he

be -- was appointed because there would have been

news reports.

And did you know Mr.

appointment on the case of Mr.

I did.

Kachinsky prior to his

Dassey?

ATTORNEY KRATZ: Judge, 1°m going to

interpose a relevance objection unless this goes

to Mr.

question.

Edelstein®s performance

ATTORNEY DRIZIN:

It w

in this case.

THE COURT: 1"11 allow the threshold

you may answer the question.

ATTORNEY EDELSTEIN:

Len Kachinsky.

So 11l overrule the objection. But -

knew -—- 1 knew

(By Attorney Drizin) And how did you know him?

He was a practicing attorney in the Appleton,

Outagamie County areas, as well as Winnebago County,

and 1 also would be back and forth frequently between

the —

mostly iIn Winnebago,
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for example.
Did you ever try any cases with him?
No.-
Okay. Were you ever — now, how did you become
associated with the Dassey defense team?
Mark Fremgen had called me and indicated the State
Public Defender was requesting that he accept the
representation of Brendan.

He explained that he wanted co-counsel
or some help. He apparently told the SPD that
it — 1t was just too big of a file to deal with
alone. He wanted some help. Would I help him?
Un, that’s how 1 first became aware of Mark’s
involvement.
And were you appointed co-counsel on the case?
I doubt 1t. Um, I never actually saw any paperwork
from the SPD, uh, that said, you’re appointed, like
they would typically send out.

As 1 understand i1t, again, from — from
Mark, they -- they wouldn®"t appoint co-counsel,
but they would allocate funds for experts, at
which he could use to engage another attorney, if
he wanted to, to help on the case.

So I don"t think 1t was officially an

appointment as counsel by the SPD.
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Okay. Did you file an appearance iIn the case?

I made lots of appearances. 1 was noted of record as
counsel. Whether 1 submitted anything under my
signature, 1™ not sure, because some things that
were drafted, you know, I would send to Mark. And he
was the attorney of record, um, in lot of ways, and I
know he re-did a couple things. So I — as far as |
was concerned, yeah, | was attorney of record just
like Mark.

Okay. And when Mark asked you to join the Dassey
defense team, did he say that he wanted you to
concentrate on any specific issues?

Not when we first talked about i1t. Um, once 1 became
involved, and he got a little better feel of what was
involved with the file, uh, some of the issues, and
we"d sit down and go over it, we started dividing
things up a little bit, um, to give It — each of us
an opportunity to try to focus on various issues and
evidentiary matters iIn — iIn the case,

In this division of labor, what were you assigned

to do?

I dealt primarily with"statements. That was a large
portion of --of my responsibility.

And that would assume — that would involve, for

example, cross-examining the police officers who
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took the statements

Correct.

Okay. Um, and coming

in this case?

up with strategies with

regard to the suppression of the statements?

Well -

Why don®"t you tell me

what --whatyour tasks

were besides cross-examining the cops.

I dissected

I tried to figure out what originated --

the statements.

what -- what statements of alleged fact

originated with Brendan.

What statements of alleged fact

originated from the mouth of any of the police

officers.

Un, how many times were they repeated?
What type of promises?

reassurances?

Dm, whether Brendan adopted those.

What type of

What type of goodwill gestures

were made toward him by any of the officers to

engage him,

and encourage him,

persuade him,

cajole him to answer their questions?

Um,

statements.

what 1 did with

Un, that — that was a large part of

comparisons of the various

those statements. And then

prepare for the cross of the officers as it

related to

those statements as
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appropriate.

Um, we looked at — we looked at the
Reid technique.

So we were dealing with all of those
issues. We were dealing with the fact that there
had been a suppression hearing previously, which
did not result in a favorable ruling for the
defendant. Trying to figure a way around that.
Okay. Um, just so I"m clear with regard to your
responsibilities, you said the statements. Would
that have included the November statements iIn
Marinette County?

Right. 1 had the — vyes.

Okay. The February statements at Mishicot and
Two Rivers?

Right.

The May — excuse me. The March 1 statement, um,
that was videotaped and used at trial?

Right.

The May statements? Um, the May 13 statement, if
you will? Okay? Did it also include
strategizing with respect to the May 13 phone
call that grew out of the May 13 statement?

A little bit. Um -

Okay. So you mentioned that you looked at the
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Reid technique. What did you do with regard to

the Reid technique?

I was familiar with the Reid technique. I wouldn®t

say as an expert but, you know, I — 1 had a

reasonable familiarity with 1t.

Un, 1 actually went out and got the

latest edition so | could go through it again,

see 1T there had been any big changes in their

methodology, because 1 wanted to see how closely

that was being followed, and what the police

officers had done, and to see whether or not

there was any way to attack any of those

statements based upon the application of that

particular technique.,

Okay -

And when you ultimately had the

opportunity to cross-examine the officers, did

you rely on any of the work you did on the Reid

technique In your cross-examinations?

I*m certain |1 did. I can"t tell you a specific

question 1 asked, but I"m certain, I"m confident that

1 did.
Okay -

You mentioned that you dissected the

statements ?

Um-hmm.

Okay .

Um, did you look to see whether or not the
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information in those statements came first from
Brendan or from the police officers?

I did.

And did you note each and every instance where

the i1nformation came from the police officers?

I don"t know if 1 had a separate page on who
originated a fact or an alleged fact. Um, I don"t
know if I — 1if I did have a separate— | don"t know
iIT 1 had a separate sheet on that.

I had separate sheets when 1 was
dissecting them that covered things like
promises, and, you know, other improper
techniques. 1 also had a sheet that 1 had
labeled lies that were told to Brendan,

I saw that. Okay. Um, now, you recall the
opening statement of the prosecution in this
case?

Refresh me.

Do you recall that they highlighted for the jury
19 facts that were corroborated in Mr. Dassey”s
statement?

(Unintelligible) Okay.

Yes?

Yes.

Do you recall that they also highlighted those 19
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facts 1In the closing?

Yes.

Okay. So would it be fair to say that between

you and Mr. Fremgen, um, dealing with those 19
facts was your responsibility?

Not entirely, because some of those facts, as I
recall, related to, um, physical evidence. And on
the physical evidence side of things, while we each
went through that, there was some division on who
would be handling the various witnesses that either
developed or testified about i1tems of physical
evidence.

So 1 can"t say that it was exclusively
my obligation to deal with each of those 19,
because I"m certain that some of those 19 dealt
with physical evidence that might not have been
tied particularly to a statement.

But it was a fact of existence that, for
example — and I don"t know if this was one of
them or not — but, for example, um, Daisy
Fuentes buttons. You know, 1"m not saying that
that was one of them, but there was this
division, and we both looked at a lot of the
forensic stuff, but it wasn®"t exclusively one or

the other.
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Okay. But to the extent that, um, It was

anybody®s responsibility to highlight to the jury
that these facts were not corroborated, would you
say that was primarily your responsibility?

Un, 1 would — 1 would agree with that. There

were -- for example, in the closing there were a
number of things that 1°d pointed out that 1 did not
believe ever were corroborated.

For example, iIn the statement there"s
this i1ssue of whether the decedent®"s hair was
ever cut. Um, we know, and 1 think 1t came in
front of the jury through cross-examination of
one of their forensic experts, that they never
examined the contents of the, um, vacuum cleaner
that was found at the — the Avery trailer, uh,
which would have been the first place any
investigator would look to see i1If there was hair.
And they never looked.

Their argument — the State’s argument
was, and he cut her hair. My argument was, you
can"t believe that. You can"t believe half of
this because they didn*"t even bother to look.
It"s not corroborated. You can®"t trust this.

Un, there were couple of other things. For

example, 1 think -
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ATTORNEY KRATZ:

Judge, as -- as refreshing

as It Is to make hay In this case, It

should

probably still be done with a question and answer,

THE

COURT: Testifying now in a narrative

form, .Mr. Edelstein.

Why don"t you just be

responsive to whatever -

THE WITNESS:

THE

COURT: -—

THE WITNESS:

{By Attorney

Drizin)

(Unintelligible.)

— that, Mr.

Okay .

the question

is.

111 do my best.

Uh,

"1l get back to --

— Mr. Edelstein. Now,

after you were, um —

became a member

Dassey defense team, did you review

Mr. Dassio"s

— Mr. Dassey"s

videotape statements

remember.

in this case? 1

Il — 1 — 1 don"t think i1t would have

know. 1 doubt it was

what 1 believe

get a general

things out.

immediate. Um,

I did here,

was try to

idea of what was there.

And then,

you know, Kkind

them in the different categories, and

um, how soon

of the

T you

been —

various audio and

I don"t

normally,

and

go through and

Separate

of pigeonhole

the —

the

statements would have just been one of the various

categories.
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A

In your division of responsibilities with

Mr. Wiegert -- excuse me -- with Mr. Fremgen, um,

is 1t fair to say that — that Mark had more
extensive contact iIn this case with Brendan

Dassey?

Yes.

Okay. You had contact with him but Mark had

more?
True.

Okay. Um, when do you think you first met

Mr. Dassey?

I might be able to give you a date 1f 1 look at some
notes. Um —

Sometime in the fall of 2006? Fair to say?

Yeah.

Okay. Can you tell us what your Tfirst

impressions of him were?

He was likeable. He was quiet. Un, 1 don®t think he
understood the gravity of his situation. Un, those
are certainly initial impressions.

Now, as you -- when you say you don®"t think he
understood the gravity of his situation, what do
you mean?

I say that because in attempting to discuss things

about his situation, including some of the procedural
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matters that he was facing, uh, various options that

were available in the system, um, as well as some of

the evidentiary issues, 1t didn"t seem like he really
absorbed everything like most individuals who I°ve —

I dealt with as defendants.

Okay. And did these limitations make you think

that he should get some type of professional

evaluation?
I don"t think he — he — he wouldn®t — in my
opinion, he would not have -- 1t wouldn®t have been

appropriate to evaluate him to determine present
competency to stand trial.
Um-hmm.
Un, it might have been — 1t might have provided a
little bit of iInsight from another professional
perspective — psychological, psychiatric — which
might have been helpful to provide some type of
methodology to kind of increase the communications.
Okay. Given his limitations, were you surprised
that no prior psychological evaluation had been
done by either of his former attorneys?

ATTORNEY KRATZ: 1"m going to object as
irrelevant, Judge.

THE" COURT: Overruled.

THE WITNESS: I can"t say that I was, only
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because 1 don"t know what their individual ability
was to communicate with Brendan.
That"s fair. Um, you had difficulty

communicating with Brendan?

I — 1°d say that"s a fair statement. And it was
kind of a — 171l say a two-way street. You know, it
was hard to — 1t was easy for me to give him
information. | wasn®t positive it was all being

absorbed, um, but it was difficult to get information
from Brendan.

There were some topics that were safe and that he

was more TfTorthcoming with?

ATTORNEY KRATZ: I"m going to — objecting,
Judge, as speculative. Whether he chose to or was
unable to, 1 think Is a matter of speculation.

THE COURT: Well, 1"m going to overrule the
objection, but we"re not going too far down this
road. Go ahead. You can answer.

THE WITNESS: That"s true. When we
would talk about some things, his, um — his side
of the communication increased significantly.

Un, his understanding of the topic was pretty
clear.
(By Attorney Drizin) Can you give me some

examples?
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A

Two examples. Well, three. Video games, wrestling
mshows, and Harry Potter.

Okay. What about when you talked about what
happened to him during the police iInterrogations?
Was he communicative about that?

Some.

Okay .

And I wouldputit at, on apercentage scale, 35 to
40.

Did you ask him during this timeframe, un —

do — do you ask him throughout the course of

your representation why he had confessed to the
police officers?

Yes.

Did he"have somestandardeanswers tothat

question?

Oftentimes 11t was, "'l don"t know." Um, sometimes it
was, they — things like® — and 1 don"t know i1f it"s
verbatim — but, um, they made me say 1t. Um, It
certainly wasn"t — the impression 1 took away when
he would describe that was that this wasn"t really
just a spontaneous heartfelt confession.

Okay. Now, you talked about one of the first
things that you and Mr. Fremgen did when you took

over the representation of Brendan Dassey was to
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Q

A

try to move to suppress statements in this case.

Un, and that would include the earlier

statements? The February statements, and the

March statements; correct?

Right.
And what basis didyou, um, use inorder to try

to reopen that motion to suppress?

I think the — the motion that was brought, after we
became i1nvolved, related -- as i1t applied to the, um,

February and March statements, um, was based upon

ineffectiveness.

Anything --

Mark was moreheavilyinvolved with that motion than
I was, but that may have been —— 1'm —- I"m — +to the

best of my memory, 1t was based upon i1neffectiveness.
And what about with respect to the May
statements?

ATTORNEY KRATZ: 1"m going to object as
irrelevant, Judge. And i1f I might just note our
continuing objection as to the relevance of the
February statement. As, um -- as performance
based, 1 understand. From a loyalty standpoint,
that that might be a different issue.

THE COURT: All right. The objections are

overruled. You can answer.
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THE WITNESS: What was the question
again?
(By Attorney Drizin) What was your strategy with
respect to the May statement Brendan gave to the
police officers?
I believe 1™'m —-

THE COURT: You mean the May 137?

ATTORNEY DRIZIN: 1 apologize, Judge.
(By Attorney Drizin) May 13.
As to the May 13 statements, our strategy — |
don"t -- 1 believe 1t was ineffective because there
was no counsel present. And we may have combined the
theory on unreliability because of the suggestibility
factors inherent in that -- what 1 thought was
inherent iIn that questioning and answering process.
Okay. Did you raise — did you raise
voluntariness concerns, 1f you recall?
I don"t recall.
Okay. Now, at one point in this case, there was
argument on the admissibility of the May 13 phone
call. Do you recall that?
Not specifically,but...
Did you review that portion of the transcript
prior to coming here today?

I did.
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Okay. And do you recall what you argued with
regard to the admissibility of the May 13 phone
call from Brendan to his mother?

I do.

Okay. What was that?

ATTORNEY KRATZ: And, Judge, 1 — 1
again will interpose a — a relevance objection,
only as now it seems to be talking about the
substantive 1issues about admissibility. That
since it wasn"t offered, 1 think is clearly
beyond the scope of this hearing.

ATTORNEY DRIZIN: I would object. It was
offered. That"s why I"m asking him about It.

THE COURT: A portion of It was. It"s a
telephone call of May 13? Is that -

ATTORNEY DRIZIN:  Yes.

THE COURT: Yeah. Objection overruled.

ATTORNEY KRATZ: We"re limiting this to the
phone call; right?

THE COURT: Correct. That"s — that was
the question.

ATTORNEY KRATZ: Okay.

(By Attorney Drizin) I1°m sorry, Mr. Edelstein.
What — what arguments did you make to try to

keep out the May 13 phone call from Brendan to

221



10
11
12
13
14
15
16
17
18
18
20
21
22
23
24

25

his mother?

The phone call, I believe we argued, was essentially,

in legal terms, Iruit cf the poisonous tree, because

it followed the call, the May 13 statement.

The argument being that even though this
is not a statement to a police officer, it was
éreated intentionally by the government through
the officers essentially insisting that he make
this phone call under the statement that if he
didn't, they would.

The argument, again, a little further,
that because the content of this phone call was
essentizlly to inform his mother that I told them
I did these thkings, that that could be considered
a separate evert from the interview with the
police officers on the 13th, but because it was
created for evidentiary parposes, and the process
involved in creating the May 13 police interview,
contributed to the_content of that, that that
should be viewed separately and inadmissible.
Okay. Do you recall arguing tc the Court that
the May 13 phone call was inextricably.tied to

the May 13 stztements?

Right. That's what I'm trying to explain. That --

Okay.
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-- 1t was my belief that the phone call was a product
intentionally created by the government to create
inculpatory evidence.

It did — 1it"s distinguishable in that
it’s a —— i1t"s a phone call from a defendant to a
non-government entity. His mother. Um, but
because i1t was so close In time and i1t only
resulted,. |1 believe, because of what happened
immediately preceding the phone call, they
clearly were connected, it was a product of that,
and, therefore, should not have been admitted.
Now, when you argued to the Court, Mr. Kachinsky,
you argued that the phone call -

THE COURT: Mr. -—-
(By Attorney Drizin) Mr. Edelstein. |
apologize. I apologize. When you argued to the
Court, um, that the phone call was not -- you
argued to the Court about the phone call. You
said i1t was not voluntary because i1t was, quote,
promoted, encouraged, and almost insisted that he
make that phone call by the police officers. Do
you recall that?
I do.
Okay. And did you recall arguing to the Court

that the tactics used by the police officers to
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get Brendan to make that phone call -~ and this
is on page 44, lines three and four, um, on

April 5th, 2007 -- were, quote,.tantamount to the
coercive creation of evidence? |

Yes,

Okay. At the time that you made those arguments

to the Court, Mr. Edelstein, Ray, um, did vou --
did you have knowledge that Mr. O'Kelly had
participated in an interrogation of your client
on May 127

ATTORNEY KRATZ: Objection. Irrelevant,
Judge. And as this Court, I think, has previously
ruled, without a showing of State action on the part
cf Mr. O'Kelly, T think that this doesn't become
relevant for the admissibility of that phone call.
The Court only allowed evicence of the May 12 action
for issues as to disloyalty.

ATTORNEY DRIZIN: Judge, I think we've
seen, through Mr. O'Kelly's testimony, tThat there
was State action at least on the part of Mr. Wiegert
and Fassbender.

I don't intend to ask a lot of
qﬁestions, but I think this is directly relevant
that this iInformation was kept from him, and how

he would have used it, and how it prejudiced him

224




© 0 N o 0o b~ W N PR

=
o

11

13
14
15
16
17
18
19
20
21

23
24
25

o r O P O

at trial. I™m not going to ask a lot of

questions on this.

ATTORNEY KRATZ: Doesn"t matter how many

questions he"s asking. Judge, this -- this iIs the
point of this hearing. So that"s -- that"s the —

THE COURT: Well -—

ATTORNEY KRATZ: — State"s objection.

THE COURT: — 1 — |1 think, at least
provisionally, 1it"s relevant. I"m going to overrule

your objection.

(By AttorneyDrizin) Did you have any knowledge

of what Mr. Kelly did to your client

on May --

Mr. O“Kelly did to your client on May 12 in the

Sheboygan County, Detention Center?

I knew O"Kelly had had contact with Brendan. I can™t

say that I knew that i1t was May 12.

had contact.

1 knew he had

But you never seen the videotape; correct?

No.

Okay. Or atranscript ofthat interrogation?

Correct.

Okay .

THE COURT: Why don"t we take the

afternoon recess. Let"s recess for

{Recess had at 3:00 p.m.)
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(Reconvened at 3:15 p.m.)

THE COURT: All right.
(By Attorney Drizin)® Mr. Edelstein, you"ll
notice that you®re sounded by binders. 1*d like
you to look on the floor behind you, and there-s
binder five. And turn to Exhibit 338, please.
1"11 help you.
Three thirty-eight?
Have you found it Mr. Edelstein?
I have.
Okay. Now, have you had an opportunity to see
this? To read this?
Yes.
Okay. Do you recognize this document?
Yes.
And is this a May 5 e-mail from Len Kachinsky to
Mark Wiegert?
Yes.
Okay. And i1t"s copied to Mr. Kratz; correct?
Yes.
Okay. Um, had you seen this before a few weeks
ago?
No.
Un, and did -- had Mr. Kachinsky ever given this

document to you?
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No.

Okay. Does this document have any significance
to you?

Yes.

What 1s that significance?

ATTORNEY KRATZ: Object, Judge. Unless
it has to do with, um, the issue of — of this
witness®™ trial performance, this is what his
relevance 1s. Certainly not to comment on either
other persons® performance or to the issue of
disloyalty. That would be beyond the. scope of
this witness.

THE COURT: Objection"s sustained.

ATTORNEY DRIZIN: Judge, 1"m going to ask
him how i1t relates to his trial performance.

THE COURT: All right. Ask him that.
(By Attorney Drizin) What is the significance of
this document to you?

THE COURT: In his trial performance?
(By Attorney Drizin) Well, how"d you — having
reviewed this document, okay, how would you, um,
have used this document in connection with, um,
your argument, um, against the admissibility of
the May 13 phone call on April 5, 20077

ATTORNEY KRATZ: And, Judge, 1if 1 may,
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um, that certainly doesn"t go to this witness”

actual performance In the case.

What he might

have done if he would have known about this, uh,

iIs specifically as to issues either of another

counsel®s performance or to the

disloyalty.

THE COURT: Yeah. It (Unintelligible.)

ATTORNEY KRATZ:

performance.

THE COURT:

issue of

Nothing to do with

(Unintelligible.) The

objection is — or as the question®s currently

phrased, Mr.

Kratz®"s objection iIs sustained.

(By Attorney Drizin) Mr. Kach -- Mr. Edelstein,

did you argue on April 5, 2007,

phone call

that the May 13

from your client, Brendan Dassey, to

his mom should be excluded from the trial?

Yes.

Okay. And when you made that argument, did you

have any knowledge of this e-mail that is Exhibit

3387

No.

Had you known about it, would you have made any

different arguments?

ATTORNEY KRATZ:

objection.

It"s the same question,

228
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ATTORNEY DRIZIN: Judge, 1 think he*s
entitled —- this is one of the ways in which not
having that document, um, may have prejudiced
Brendan Dassey. [It"s an ingredient that he would
have used, and 1 think he"s entitled to argue it.

THE COURT: I don"t. The objection®s
sustained.

(By Attorney Drizin) Now, you talked about — we
talked about the May 12 video. Do you recall

that?
Yes.

And when you tried to view that video there were
some technical difficulties you experienced?
Correct. I had no audio.
Okay . Butyou had atranscript?
Yes.

Okay. Were you able to follow what was occurring
on that video?

I did not read the transcript and view the video at
the same time. When | tried to open the video -- or
the DVD, uh, 1 could see things that were happening,
but 1 couldn®t hear anything.
Okay .
And 1 didn"twant, quite frankly, to sit there and

watch a silent movie.
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Did you review the transcript?
I did.

ATTORNEY KRATZ: I"m sorry, Judge. In
preparation for this hearing? Or for his trial
performance? What are we talking about?

ATTORNEY DRIZIN: He already testified he
never seen it before a couple weeks ago. It"s
pretty clear.

ATTORNEY KRATZ: (Unintelligible.)

THE COURT: Hang on. I allowed some

testimony on this yesterday with Mr. Fremgen. 1

suspect we"re going to hear the same thing. 1"11
give you some — some leash on this but not much.
ATTORNEY DRIZIN: I"'m not going to ask a

lot of questions.
(By Attorney Drizin) Did you get, un — did you
view the transcript of this?
I did.
Videotape. And what was the significance of what
occurred on May 12 to you?

ATTORNEY KRATZ: Objection. Vague,
Judge. IT we could —

THE COURT: Overruled.

THE WITNESS: As a defense attorney, it

was very disturbing. The potential i1mpact of
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this type of a — call 1t what you will —
conversation, iInterview, iInterrogation, upon
Brendan Dassey 1 believe would have been
negative.

I"m not a psychiatrist, but I"ve had
many, many clients. I knew Brendan. I could see
the tenor of what has happening here.

If —— this could likely have contributed
to his fTailure to communicate In a — 1In a more
functional fashion when Mark and 1 became
involved, because the nature of It is such that
It smacks of police work and not objective fact
finding 1nquiry by an unbiased investigator.

ATTORNEY KRATZ: IT I could renew my
objection, Judge. That goes to somebody else"s
performance, not this witness". With all due
respect, we don®"t care what he thinks about, um,
the tenor of the investigative part of that case

if 1t doesn"t relate to Mr. Edelstein®s

performance. (Unintelligible.)

ATTORNEY DRIZIN: It does if you" re — I™m
sorry.

THE COURT: I"'m overruling the objection.

ATTORNEY DRIZIN: Thank you.

THE COURT: The answer stands.
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(By Attorney Drizin) You mention that you
believed it had — could have had a negative
impact on Brendan Dassey?

Yes.

What i1n particular were you talking about?

Again, the tenor of it is such that it"s an — 1 —
characterize it as an attempt to extract a
confession.

If, as a result of that, Brendan became
untrusting of the criminal system, particularly
defense attorneys, that may have contributed to
his — whether i1t was unwillingness or inability
because of fear, confusion, whatever, to
communicate with us in a more meaningful fashion,
um, which would have -- i1If we had known about
this, an attempt could have been made to
determine what was the level of trust between
Brendan and myself and Mr. Fremgen, because that
IS, obviously, critical In representing someone.
And this could have impacted that.

Mr. Edelstein, 1°d like to move on to some of the
trial-related decisions you made iIn this case.
Okay? Do you recall that there was a portion of
the March 1 interrogation, um, during which the

police officers left the room and Brendan was
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left alone iIn the room with his mother Barb?
I think: 1t was March 1.
I think 1 said March 1.
I"m just saying I — [I"m not positive on the date --
Oh.
— but I-
Okay .
— think that was March 1.
Okay.And do yourecall what occurred during
that brief period of time that they were alone?
Not specifically. IT 1t’s the one 1’m thinking of,
Barb made some statements to Brendan about, um, why
didn"t you stop him? Or -- or — | honestly don"t
remember the exact content of that break.
Okay .
And 1 know she had made statements like that at
various times. It may have been during that. Or it
may have been a phone call.
Rather than show you the transcript — 1 mean
read —- (Unintelligible.)
ATTORNEY KRATZ: Does this go to
Mr. Edelstein"s performance?
ATTORNEY DRIZIN: It does.
THE COURT: I think so.

ATTORNEY KRATZ: Since we heard —
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ATTORNEY DRIZIN: He

ATTORNEY RRATZ: If 1 may, Judge. We
heard yesterday he was the one that wanted to
play that tape. And it was Mr. Fremgen who
didn"t.

So as long as we"re not playing one
against the other, that"s — that"s fine. That"s
why 1 asked yesterday, did they want to play it
or not? Whose performance was deficient?

THE COURT: That — that — that was the
testimony yesterday.

ATTORNEY DRIZIN: I —— 1 think we need to

hear Mr. Edelstein"s side of that testimony. He was

charged with attacking the reliability of the
statement.

THE COURT: All right.

THE WITNESS: IT this -
(By Attorney Drizin) Can 1 —— can 1 direct you a
little? Exhibit No. 315, please?
On which -- on number five?
Under number five. Okay. This would be on page
six, clip number 37, please. Could you just read
those lines to yourself?
Okay .

Okay. Does this refresh your recollection about
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the conversation I™"m talking about?
It does.
Okay. And, um, did you, in your efforts to
attack the reliability of these statements at
trial, want to play this portion for the jury?
I did.
Okay . In particular, what did you want to
demonstrate by playing this?

ATTORNEY KRATZ: At this time, Judge, |
think we"re entitled for Counsel to elect i1f they
want to play 1t or not.

ATTORNEY DRIZIN: Do you want me to play

ATTORNEY KRATZ: No. Did they want to play
at trial or not? Did they think i1t was deficient or
not? He can"t have both of these attorneys being
deficient by one wanting to play i1t and one not.

THE COURT: Overruled. The witness can
answer .

ATTORNEY EDELSTEIN: The portion of that
excerpt that I wanted in front of the jury is
where Brendan made the statement, "'They got to my
head."

Why did you want to play that to the jury?

Because the essence of the defense was that the jury
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should not rely upon the statements that were

presented by the State for a variety of reasons.
That statement by Brendan was a

spontaneous affirmation of what we were trying to

argue to this jury.

Okay. And you and Mr. Fremgen had some debate

about whether or not to play that to the jury;

correct?

Yes.

And that debate went straight up to the time of

trial?

Yes.

Okay. And, ultimately, what did you decide to

do?

It was not played.

And why not?

We couldn®t have it both ways. Mark was the attorney

of record. I was there as whatever classification
you want to call 1t

Right.

But, ultimately, um, the choice was left to him.
decision had to be made.

Now, Mr. Edelstein, did you have anything to do
with retaining Dr. Gordon in this case?

No.
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Okay. Do you recall that a period of time in

this case where Dr. Gordon testified iIn court
with regard to, umn, a motion in limine?

I —— 1 know he testified, and i1t may have been in
connection with that as far as our request to have
him testify.

Okay. And do you remember in this case that
there was a ruling by this Court that prevented
Dr. Gordon from testifying on the subject of
police interrogation tactics?

Correct.

Okay. Now, 1in response to that ruling, did you
take any responsibility for trying to locate a
police interrogation expert?

I don"t know if It was before or after that. But,
yes.

It may have been before that?

(No verbal response.)

Do you recall when you began to look for a police

interrogation expert in this case?

I don"t recall the exact date, but it would have been

certainly after 1 had gone through the statements
because 1 had concerns about the techniques and
procedures employed, so it would have had to have

been after that.
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Would that have been sometime in, you know, after
January? Or between January and March? Or

earlier?

Let me — 1 may have something in my notes here that

might help —
That would be helpful.
-— answer that. In April, there was an e-mail from

Mark to myself, April 6, where he makes the query,

and 1 quote, what about your guy? And, okay. Is he

in or out?

So certainly in that timeframe i1t was
under discussion, and | may have already talked
to him — | probably did by that day. But 1
don"t know absolutely. So this is an approximate
timeframe when we were obviously talking about
this. April 6, ~07.

Okay. Do you have any recollection of talking to
this expert friend of yours earlier than April 6?
I don"t know. No, 1 don-"t.

You don®"t have any recollection on I1t?

About this particular case?

About police iInterrogation tactics and their role
in this case?

Prior to that date?

Yeah.
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I don"t know what — when 1 first talked to him.
Okay. Do you have any recollection of when you
talked to him, vis-a-vis, when you looked at the
statements iIn this case?

It would have been after 1 went through the
statements.

Okay. This 1is in April of 2007; correct?

Right.

The trial was only a couple weeks away? Is that
fair to say?

Yeah.
Okay. You had looked at these statements months
earlier 1 take It?

Sure.

So do you have any way of knowing how close in

time to when you looked at the statements that

you First contacted your friend in Oklahoma?

The only -- the only method 1 know of that would
provide some degree of reliability to answer that
question would be to look at, um, the time records I
was keeping, which were —

Okay. That"s fair enough.

— mark stuff down there. So, you know, and that"s
how 1 know 1 did something. I don"t know 1f 1 would

have specifically marked that down on that or not.
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Okay. Now, this expert in Oklahoma, who was he?
His name"s Kendall R. Ballew. He -

Can you spell Ballew for the court reporter,
please?

B-a-1-1-e-w.

Okay. And whois he?

Kendall Ballew wasemployed as apolice officer when
I first started working in the district attorney"s
office iIn District 16 in Oklahoma. After 1 became
district attorney — and I don"t know if it was
during the appointment period or following the
election —- un, he came to work for me.

He had — he had attended the — the
Reid school in Chicago. Un, he conducted many,
many, many interviews. Was familiar with the
technique. His current — he had been — he"d
been in police work, and still 1is, basically, in
police work even to this day.

And while 1 don®"t ask him on a weekly
basis or a monthly basis how many times have you
used Reid technique, 1 know he uses it. He"s --
Right.

I"ve seen the work. He"s familiar with i1t. So he
was the i1ndividual that I was trying to recruit to

provide an analysis from a Reid perspective of the
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techniques employed with Brendan.

Okay. And did you consult with him as you

prepared your cross-examinations of the cops in

this case?

No.

Okay. Did you have him review, um, the March 1
interrogation iIn this case?

No. He actually didn®"t review anything in this case.
Okay. Did you have conversations with him about

the Reid technique as you were coming up to

trial?

When you say "up to trial,” I mean, i1t was — this 1is
a — an ongoing process. I know —

Okay . 1"1l rephrase that question. It"s a bad

question. Um, what was the extent of his work,

in a consulting fashion, iI1f any, on this case -—-
Very -—-

— of Brendan Dassey?

Very limited.

Okay .

I inquired whether or nothewould be in a

position -- because 1 knew at the time when 1 made
the call he was — he"s employed by the Oklahoma
Department of Corrections. Given that position, um,

it was questionable whether or not he,” personally, or
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the Department, by policy, would allow him to do any

outside work.

Un, when 1 talked to him, 1t wasn"t a
flat no. "A" I won"t do it for you, or "B" they
won"t let me. It was, let me check around.

What 1 took away from it was that the
Department would not prohibit him but they
certainly were not encouraging i1t. And as a
result of that, um, he declined. So he did not
review any of the statements. I know 1 talked to
him about a couple things that — that 1 didn"t
think were proper. And he offered an opinion to
me on that. But as far as any formal capacity,
no, he was not involved.

Would you say that your negotiations, your back
and forth with your friend, Mr. Ballew, um,
continued up until, and even during, the time of
trial?

No, 1 wouldn®"t say that.

When do you think you broke off negotiations with
him?

I don"t know. Again, this is an individual who

I"ve — I1"ve known professionally. He has been in

the state of Wisconsin and co-presented with me at —-

on one occasion to a legal professionals group.
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We"re friends.

Un --

IT 1 go down to visit, 171l see him.

Okay. That"s fair.

— so | can"t say on any given conversation that,

what about this, specifical

It didn"t get that formal.

ly? Or that specifically.

He was pretty clear that the Department

didn"t want him doing it.

He didn"t want to

upset the apple cart so to speak, and -- and

respecting that,

well as our —

going to push

our personal

it with him.

his professional position, as

involvement, 1 wasn"t

And 1s i1t fair to say that you wanted him to

explain to the jury what was happening during

these police interrogation techniques?

Yes.

Okay. Now, Mr.

Edelstein,

you talked earlier

about the fact that your job, or one of your

jobs, on this team was to dissect the statements.

Recall that?

Yes.

Okay. And we talked about the 19 corroborated

facts in Brendan®"s statement? In — 1In Brendan®s

statement. Yes. Un, now,

to Exhibit No.

87, please?

243
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Which binder is that iIn?

I apologize.

It's Iin —

ATTORNEY KRATZ:

(By Attorney Drizin)

I don"t see

Now, um, as you look at this chart,

two up here.

Two.

Okay .

— binder number

two.

I don"t want

you to look at the third column from the top,

which reads,

actually corroborate this detail?”

"Did the State"s physical evidence

Okay? So the

third column from the top is not part of what I

want you to look at in this exhibit,

I"m not sure which column.

right? The

From the left.

left?

I apologize.

The third column from the

It says,

okay?

"Did the

State"s physical evidence actually corroborate

this detail?"

questioning.

All right.
What 1 want

Okay -

Which is the details ofthe

confession.

did the -

you tofocus

on iscolumn

March, 2006,

And the last column, 'Did

did defense counsel

contamination at trial?”

Okay .
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Okay. As you were preparing for trial,
Mr. Edelstein, did you, um, notice that there
were TfTacts iIn Brendan®s confession that had been

suggested to him First by police officers?

Yes.

And you planned to point that out to the jury to
the extent possible, 1 take 1t?
Yes.
Okay . Iwant vyou tofocus, 1f vyouwill, on -

and one of the State"s corroborated facts that
they mentioned iIn opening was that Teresa was
placed in the rear cargo area of her Toyota RAV4.
It"s about halfway down the first page. Do you
see that?

Yes.

Would 1tsurprise you toknowthat youdid not
highlight that fact for the jury during your
cross-examination of the cops?

Repeat your question.

Would 1t surprise you to know that you did not
point out to the jury that the fact that Teresa“"s
car was placed iIn the rear cargo area -- Teresa“s
body was placed In the rear cargo area of her
Toyota RAV4 was Tfirst suggested to Brendan by the

police?
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If — if 1 understand your question, | think the
answer would be — be no. I"m not sure 1 understand
the question.

Okay. Let me see if I can do this again.

ATTORNEY KRATZ: If 1 may, Judge. This

is — the question®s limited to the
cross-examination of the police?

(By Attorney Drizin) Right now 1t"s limited to
cross-examination of the police. Okay? One of
the things that you were going to do in this case
was to highlight for the jury, through
cross-examination of the police officers, the
facts In Brendan®s confession that were suggested
to him by police; correct?
Correct. Yes.

Okay. One of the facts that was suggested to
Brendan by police was that Teresa®s body was
placed in the rear cargo area of her Toyota RAV4;
correct?
Yes.
ATTORNEY KRATZ: And I"m going to

object, Judge, as that is argumentive. That"s a
conclusion that that was first suggested by the
police.

(By Attorney Drizin) Is that a conclusion that
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you reached, Mr. Edelstein?

an answer on -—

ATTORNEY KRATZ:

THE COURT: No.

Mr. Edelstein answer this.

particular alleged fact was something

noted as being originated by police

THE WITNESS: I don"t recall

Maybe we could have a -- a

on the objection.

I think 1°m going to let

IT he can.

conversations with Brendan.

(By Attorney Drizin) Okay.

I don"t remember.

You don"t remember?

No.

Would you accept,

questioning,

to the jury?

Sure.

Okay. Does that surprise you?

ATTORNEY KRATZ:

THE COURT: That”

question.

Calling

ATTORNEY DRIZIN:

ATTORNEY KRATZ:

And —

s — that"s an

Okay .

And 1t"s not a

it a fact 1s — is a conclusion.

ATTORNEY DRIZIN:

247
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if that
that 1

in their

for the purposes of this

that you did not point that fact out

irrelevant

fact.
So. ..

it a fact
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In opening argument. You did.
THE COURT: That"s enough. Do you have
another question?
ATTORNEY DRIZIN: Yes.

(By Attorney Drizin) In 1ts opening, the State
also suggested that the fact that Brendan told
them that Teresa"s license plates were removed
from her RAV4 was a corroborated fact. Do you
recall that?
Not specifically.

Okay. Do you recall ever determining whether or
not that was a corroborated fact that originated
with Brendan or with the police?

I don"t recall.

Would it surprise you that this was not a fact
that you highlighted for the jury?

No, If, in fact, 1 didn"t. I don"t recall.
Okay. Do you recall that Brendanultimately
agreed on March 1 that he had seen Teresa"s cell
phone, and her purse, and her camera in a burn
barrel? Do you remember that?

I believe that"s right.

Okay. You recall whether that was as a result of
police prompting or not?

ATTORNEY KRATZ: Judge, once again, I™m
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going to object as i1t does call for a conclusion.

THE COURT: Well, it.does. And 1t — 1i1t’s

admissible. But the weight that this gets is —
debatable. So the objection®s overruled. IT you

can remember.

THE WITNESS: 1 don"t remember. 1 had a
list of categories, as | explained. Now, give me
a second and see If 1 have it In this stack. |
know there was a separate list of things that I
thought were suggested to him that originated
with the police.

THE COURT: Mr. Edelstein, 1°d rather you

didn*t go through your file. Let"s move on.

(By Attorney Drizin} Okay. Mr. Edelstein, would

you, um, concede that it"s possible that you did
not highlight every instance of police

contamination to the jury iIn this case?

Absolutely.

Okay. Did you highlight any instances of facts
to the jury that were iIn Brendan®s confession
that were also widely available iIn media reports
throughout the course of this case?

ATTORNEY KRATZ: I"m going to object,
Judge, as irrelevant and certainly not part of

this record at this time.
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THE COURT: Yeah. Sustained.
(By Attorney Drizin} = Did you review any media
reports prior to the time that you, um,
presented -- prior to the time you began
créss~examining the police officers in this case?
For purse -- purposes of cross, no.
Okay. That's fair. During your
cross—-examination of the police officers in this
case, Mr. Edelstein, did you ever play any of the
interrogation tapes?
I don't think so.
Okay. Did you ever play ~- okay. That's enough.
In -~ and in your closing argument in this case,
did you ever play any ¢of the tapes?
I don't thinkx we played any of the tapes. There were
excerpts from them that were included in the
PowerPoint presentation to hlghlight those certain
areas.
So there were portions of the transcripts of
these tapes that may have been highlighted to the
jury.
Right.
Okay. And when you highlighted this to the jury,
did the -- did the jury have a way of following

what those portions of the transcript were?
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ATTORNEY KRATZ: Judge, T'm going to object
as to -- it certainly is speculative what the jury
found compelling and what they didn'l. And how they
could follow it,

THE COURT: Sustained.

(By Attorney Drizin) Did they have a transcript
to go -- to —— to fellow or did you have it on a
PowerPoint?

It was on a PowerPoint.

That's all T'm asking. Do you recall your
closing argument in this case?

Some of it.

Okay. In particular, do you recall telling the
jurors in this case that Brendan Dassey and
Steven spoke about Teresa as they were tossing
items on the fire and that Brendan must have seen
Teresa's body parts in the fire?

Not specifically. But that wouldn't surprise me.
Okay. Dc you have any recollecticn of making any
concessions with regard to the mutilation charge
in your closing argument?

Yes.

ATTORNEY KRATZ: Object. Excuse me.

(By Attorney Drizin) You had a recollection of

that?
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ATTORNEY KRATZ: Object --

THE COURT: Wait a sec.

ATTORNEY KRATZ: Objection. Irrelevant.

By definition, closing argument is not evidence in
the trial; And, therefore, what you argue to the
jury, I'm suggesting to this Court, by definition,
cannot include deficient performance or have
contributed to a conviction or not.

THE COUR&: Well --

ATTORNEY KRATZ: By definition, Judge.

THE COURT: You're —-- you're correct, it's
not evidence. But I -- I'm going to overrule the
objection. He can answer.

ATTORNEY EDELSTEIN: Ask me the
question.

(By Attorney Drizin) Okay. Do you have any
recollection of making a concession to the

mutilation charge in your closing argument to the
Jjury?

I don't recall coming flat-out saying there's enough
evidence from which you can easily find him guilty of
mutilating a corpse. I do have a clear recoilgction
of making an argument which was intended to¢ provide
that as an option for the jury.

Okay. ©So you were trying to provide the jury
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with an option to convict Brendan of one of the
charges that he was facing ~--

Right.

-- correct?

Right.

The least -- the charge that carried the least
significant peralty in this case?

Correct.

The time that you did that, were yowu aware that
Brendan had testified earlier in this case.——

I was.

-- that he did not see Teresa in the fire?
Correct.

Okay. And at the time that you made that
argument, didvyou have any authorization from
Mr. Dassey to make that argument to the jury?

ATTORNEY KRATZ: Objection. Irrelevant.
Unless somehow legally that's required, Judge, as
matter of trial strategy.

THE COURT: Overruled.

THE WITNESS: If you're asking if T
requested his permission to make that type of an
argument, the answer is no.

(By Attorney Drizin) Okay. Did you consult with

co-counsel, Mr. Fremgen, before making that
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argument to the jury?

A I don't recall. I know we had talked about the

closing. Um, I don't honestly re -- know 1f that was
an area we covered §r not. We may have.
Q Okay.
ATTORNEY DRIZIN: Just one second, Your
Honor. WNo further guestions.
THE CCOURT: Mr. Kratz.

CROSS-EXAMINATION

BY ATTORNEY KRATZ:

Q Mr. Edelstein, are there opportunities when you
met-with Mr. Dassey jointly with Mr. Fremgen?

A Yes.

Q And were there times that you met with Mr. Dassey
apart or alcne from Mr. Fremgen?

A Yes.

Q I'm going to ask you at this time just to limit
your comments to when you met without
Mr. Premgen, 'cause we've already heard from him
in -- in this case.

At any time while you met with Brendan

Dassey, um, did Mr. Dassey ever describe for you
that any information provided to law enforcement
from him was first obtained through a media

account?
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Yes.

And in what -- what did Mr. Dassey specifically

tell you that he told the police that he first

got from a media account in this case?

As to a specific fact or alleged fact --

Yes.

-- that was related by Brendan to the police

officers, I can't point to any particular one. He

did indicate, in response to questions such as, where

did you get this, it wasn't uncommon to -- to hear,

um, from the news.

He also tells you he dreamt it, didn't he?
ATTORNEY DRIZIN: Objection. He dreamt

what?

{(By Attorney Kratz) That that's where he got it

from?

ATTORNEY DRIZIN: What's "it"?

ATTORNEY KRATZ: Come on, Judge.

THE COURT: That's -~ that's fine. Do you
understand --

THE.WITNESS: I know -- I know what he's

talking about.
THE COURT: Go ahead.
THE WITNESS: If you res -- if the

que -- if, again, you're talking about those
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times when I met with him singularly, no, he
never said that.

(By Attorney Kratz) When you were with

Mr. Fremgen? I'll break my own rule. I mean,
that was one of his explanations, is he dreamt
this all up; right?

Correct.

One of his explanations was, I got it out of a
book?

Correct.

And you and Mr. Fremgen described for this young
man how absurd that was, didn't you?

As to the —-- the dream?

Both the dream and I got this out of a book.

They were equally absurd you told him?

I don't know 1f the word "absurd" was used. I -- we
certainly suggested and tried to persuade him that it
was not credible, The book, um, judgment was
reserved én that until such time as we had an
opportunity to review both the book, as well as a
DVD, which was a movie based upon the book.

Wait a second, Mr. Edelstein, your client told
you he dreamt this up. Aren't you required to
helieve him?

No.
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You mean to tell me, Mr. Edelstein, that, as
expeiienced defense counsel, you don't have to
believe everything your client tells you?

Is that a questioné

That 1s a question.

Can you ask it again?

Sure.

More politely?

As exper -- no. As experienced trial counsel,
are you telling me that you don't have to believe
everything your client tells you?

Yes. That's what I'm telling you.

So when your client protested his innocence, is
there any recguirement tnat you know of, either in
your code of responsikility or as you're trained,
that required you to believe that?

No.

Mr. Drizin talked about some contamination, or he
had used thaf term in Exhibit No. 87. You saw
that in that chart? Do you recall,

Mr. Edelstein, pointing ocut to the jury other
forms of infirmity with the questions whether it
was inducements, or improper techniques, or -- or
the like?

Repeatedly, regularly, and, unfortunately,
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unsuccessfully.

Early and often as they say:; 1s that right?

I did, because I belicecved it tc be so; I thought
that's what a fair characterization of the -- of
those statements were. Uh, and, yes, I did. And
that was a large part of what was argued.

Let's talk about the -- the -- just coercion, if

we can usé that as a -- as general category. Did
you believe that was a concept that the jury

could appreciate by either common sense or

through lay witnesses?

I thought they would have an understanding of it, um,
as competent jurors.

I -- I'll break that up, then. It's something

that you believed that the evidence may have
supported and allowed you and Mr. Fremgen to

argue to the jury; is that right?

Yes.

Without the necessity of calling an expert?

The problem we had was a prior ruling, based upon the
Kachinsky motion, which in large part, I think,
estopped us from that, particularly when we revisited
it with the offer of proof on Dr. Gordon when the
Court said, you're -~ you're not going to use this

man to talk about tactics, and coercion, and, you
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know, suggestibility is the limit.

The whole idea of the repetitive nature,
the -- the cross-examination, um, and.éven in
ciosing, with highlighting so many of those
things, that even tc a layperson it just doesn't
sit right. ©Um, it looks improper.

I didn't care 1if they concluded it was
coercion, um, picking on an individual with some
limited capacity. I didn't care what hole.théy
plugged it into, as long as they got the message.
And I did what I could to try to corvey that
message.

And I think there were multiple
examples, which included telling him lies,
leading him falsely into a belief that they were
there to help him, um --

Okay.

And that all contributed to that theory, which the
ldea was they were going to pick up on that.

Who's Joseph Buckley if you know?

Buckley, uh -- I think he's one of the co-authors on
the Reid book,

And should this case or should -~ I —— I —— let

me rephrase that. Should the‘State heve offered

evidence, whether in our case in chief or in our
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rebuttal case, as to interrogation techniques,

uh, did you understénd that our witness wou.d

nave included Joseph Bucxkley?

I knew Buckley was a potential. I don't remember at

what point in time. I think -- I don't remember if

it was prior to trial or during trial, it was

determined that Buckley was not going to be called.
Um, so to the extent that I knew Buckley

was a potential witness, sure, because he had

authored a report,

All right. I guess what I'm ~- what I'm

ultimately asking 1s, as a matter of trial

strategy, if the State wasn't going to get into

interrogation techniques, did you believe that it

was in your best interest as part of the defense

team to actually get into that or to open that

door?

No. Not through the use of an expert. Through the

techniques we employed, absoclutely and

unquestionably.

Including argument early and often?

Correct. With precise examples.

Mr, Drizin asked you about the May 12 phone call

and some efforts that you might have made in

suppression. My question is about the May 15
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1 phone call. Do you reca’.l the May 15 call, at

2 least in part, having been played tfor the jury in
3 this case?

4 ATTORNEY DRIZIN: I would just object as
5 beyond the scope.

6 THE COURT: It's cross-examination.

7 THE WITNESS: I know there were a couple
8 calls played. I don't rcmember the -- if it was

9 the -- if that was the second one, I'll take your
10 word on that.

11 Q (By Atrtorney Kratz) Well, the May 15 call, let's
12 just assume, hypcthetically, that the topic would
13 have included -- well, first of all, would hqve
14 included a phone call from Brendan to his mother,
15 but, um, the topic of, why didn't you tell me, or
16 words to -- to that effect. Does that refresh
17 your --— your recollection about the nature of
18 that call?

19 A A little bit. There were a lot of phone calls, um,

20 involved in this particular case. So maybe if
21 there's a transcript, if I see it, I'm sure I'l1l
22 recognize it.

23 Q I guess my only qguestion is now that you sit and
24 think about Mr. O0'Kelly's May 12 interview, uh,
25 even now in hindsight, do you believe that would
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have implicated the admissibility of the May 15
call, one that has no law enforcement involvement
at all?

I don't know. I would want to know the -- the
contents of the May 15 phone call to see if there's
any type of connection in content, um, particularly
with respect to the one of the 13th.

And actually, you'd agree with me, that that's a
legal conclusion anyway of admissibility of a
statement; is that right?

Right.

When did you first heard -- hear Mr. Dassey's
identification of a book he read called Kiss the
Girls?

It was during trial.

That ever come up in your trial preparation of
Mr. Dassey?

No.

When Mr. Dassey suggested that to Mr. Fallon, uh,
in an answer on cross-examination, did that
surprise you?

I'm sorry. Repeat that again.

When Mr. Dassey suggested that he had gotten some
of these facts from Kiss the Girls as a answer to

a cross-examination gquestion by Mr. Fallon, did

262




10
11

12

23
24

23

1K

| OTEE - & B -

tﬁat surprise you?

Yes.

Mr. Edeilstein, can you describe for me, or

explain for me, why that surprised you at trial?

If you can. If you can remember.

Well, I hadn't heard it before. Cne of the obviously
most critical questions in this case 1is, what did
Brendan do? What did Brendan say he did? What
information did Brendan have or relay? And how did
he get this information? Was he there? Did Steve
Avery tell him? Did he hear it on the news?

There =-- there -- those were all legitimate inquiries
for us as a defense team.

Do you think it's a -- a fair characterization

that Mr. Dassey had the opportunity to provide

you that explanation before trial?

As to the book?

Yes.

Sure.

You atteﬁpted to, um, deal with that as best you
could during trial, as 1 understand, by, um, at

least finding that book or that movie; is that

- right?

At break that day, I went to the Two Rivers Library.

I was able to get the book. I also stopped at the -~
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at a local videc store. We got the video. We had a
portable DVD.

Um, so we eséentially scannied through
this beok, went through the DVD as best possible,
to see if there was any relationship between the
portrayal of events in either one of those two
media, uh, as compared to the events as
determined irregardless of statements of Brendan.
In other words, things that we believed to be so
and uncontroverted based upon, particularly,
physical evidence.

Right.

S¢, ves, we did attempt to do that. There were --
well, go ahead.

Well, and since I was at the trial, we didn't --
we cidn't hear anything about that. Your

attempts were unsuccessful; 1s that right?

I wouldn't say a hundred percent, but it certainly
wasr.'t close enough that it merited, um, addressing
during the course of trial. There were some
similarities.

All right,

But not significant enough or enumbered enough to
develop that intec a —— a defense.

ATTORNEY KRATZ: If I can have just one
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moment, Judge, I'm trying not to duplicate what I
asked Mr. Fremgen.
(By Attorney Kratz} As & matter of trial
strategy, Mr. Edelstein, could you describe for
me, please, why in Dassey's case, as vou might
have done in prior cases, um, make a concession
about one or more possible charges or
dispositions for this hearing?
ATTORNEY DRIZIN: Objection to the
suggestion that he's done it in prior cases.
ATTORNEY KRATZ: I -- I can ask that
question. That's fair, Judge.
(By Attorney Kratz) Have you ever done that

before, Mr. Edelstein?

I've definitely argued lesser includeds. If that's

comparable, then, yes. Um -~

I == I'll ask it this way then: I'l11 -- I'll
encompass that. Giving a jury an alternate
disposition, zlternative -- it's two alternatives
in one sentence -- giviﬁg the jury an alternative
to just finding them guilty cr not guilty on all

charges, that you've done before; is that right?

If there's a —— I can't think -- I -- I don't know.

I'm sure I have, but I -- I can't think of anything

specific that comes to mind in a multi-count
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Information.
Mr, Edelstein, are you familiar with a
Dr. Lawrence White?
No,
Are you, or were you at the time, familiar, other
then your friend from Oklahoma, with any
available interrogation experts or interrogation
techrniques experts?
Personally familiar?
Yes.
I wouldn't say peéersonally familiar, no.
After the State had named Joseph Buckley, um, was
there a strategic reason why you didn't believe
having your own expert in that regard standing by
was a good idez?
ATTORNEY DRIZIN: Objection. Asked and
answered. |
TEE COURT: Sustained.
(By Attorney Kratz) Why didn't you call an -- an
interrcgation expert?
ATTORNEY DRIZIN: Objection. Asked and
answered. |
THE COURT: Overruled. He can answer that.
THE WITNESS: We had an expert who we

best believed was appropriate for the defense in

266




1 this case. The establishment, through the
2 evidence, that Brendan was not your typical
3 teenager, that he had some cognitive limitations,
4 combined with the testimony of Dr. Gordon as to
5 the suggestibility, combined with the early and
19 often recitations on the part of the defense
g through both cross and otherwise of the specific
8 phrases utilized by the police, we believed would
9 be conéistent with the Gordon testimony and lead
10 - the jury in the direction that we wanted them to
11 go, and that is that this -- that these
12 statements were not original thoughts of Brendan
13 Dassey. That they, at best, it was adoption
14 through suggestion,
15 To muddy the waters with another expert,
16 irregardless of whether the State presented one,
17 sometimes, and can, I believe, in the eyes of
18 jurors, lock like a desperate attempt by an
19 accused to turn it into a battle of the experts
20 without focusing on both the facts and, most
21 importantly in this case in the defense of
22 Brendan, the humanization of Brendan as & young,
23 easlily manipulated individual.
24 That was consistent even though it
25 wasn't a topic before the jury. But I believed
267
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that this jury was not ignorant of the Steve
Avery case. They were not ignorant of the
backgrouna of Steve Averyi And, again, 1t was
consistent —- the suggestibility and the easily
manipulated argument would be consisteﬁt with a
jury belieéing that he may have helpec pﬁt a body
in.the fire because Steven Avery said he would do
this.

Um, keyond that, it -- it didn't make a
lot of sense to muddy the waters with another
expert.

This --

That would have created, I think, somewhat of a side
issue for the jury that we didn't want to go to.
That I was satisfied they had encugh sense, as human
beings, to understand what a leading question is, to
understand what a -- an oppressive environment is, to
understand what a limited individual is, and how
easily they can be influenced.

If I understand you correctly then,

Mr. Edelstein, um, those arguments, together with
the expert opinion on suggestibility, you

believed, in combination, were sufficient tc

lead, um -- at least you thought were the best

chance to lead to a not guilty verdict; is that
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1 right?
Z B Yes.
3 Q Now, would you say that more, um, rifle shot
4 approach from a defense standpoint is usually a
S better trial strategy than a shcltgun apprcach or
6 at least sometimes it is?
7 ATTORNEY DRIZIN: Objection.
8 THE COURT: Well, -it's a fair question.
9 | Answer it if you can.
10 THE WITNESS: Sometimes. Sometimes a
11 shotgun 1s betier. It depends upon the
12 individual case.
13 0 (By'Attorney Kratz) Certainly easier
14 two-and—-a-half years later to pick a different
15 one, isn't it?
16 |-A I don't know if it's easier. Uh, 1f you have more
17 information over time, certainly more information
18 might cause one to re-evaluate strategy.
19 Q One of your strategies, you and Mr. Fremgen, was
20 to explore the possibility of a plea arrangement;
21 is that right?
22 A It was explored.
23 Q And is that a common defense goal not just in
24 ' this case but in almost all cases you work on?
25 A I wouldn't say it's a gcal, necessarily, to resolve
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it through negotiations.

Um, we know statistically that the ~--
the vast majority are. There's nothing even in
a —— in this type of a case improper about making
those inquiries. I think counsel would be remiss
if they didn't.

Um, if you come to an agreement that has
merit, um, and a client accepts it, and there's a
factual basis to support it, as a defense
attorney, 1 have no issue resolving.a éase that
way.
And, finally, it =-- it -- ultimately, that's a

decision for the client and the client alone?

Sure.

Is that right? All right. That's all I have,
Mr. Edelstein.

ATTORNEY KRATZ: Thank you, Judge.

THE COURT: Any redirect, Counsel?

ATTORNEY DRIZIN: Yes, Your Honcr. I'll
try to be brief.

REDIRECT EXAMINATION

BY ATTORNEY DRIZIN:

Um, you testified that in your experience, unm,
you have often explored plea arrangements on

behalf of clients; correct?
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Yes,
Have you ever hired a defense investigator to try
to coerce a client into a plea?
Never.
Have you ever had a defense investigator lie to a
client in order to get him to plead guilty?
No.
ATTORNEY KRATZ: Objection, Judge.
Urnless it's commenting on Mr. Edelstein; himself,
that is beyond the scope. Of what he's allowed
to testify --
THE COURT: He's answered it. The
objection's overruled.
{By Attorney Drizin) Did you answer that
guestion about lying, sir?
I did answer it. The answer was no.
Okay. Are there other aspects of what
Mr. Kachinsky and Mr. O'Kelly did in this case
that you have never seen before in your years of
representing a client in plea negotiations?
ATTORNEY KRATZ: Objection. It's
absclutely improper and Counsel knows 1t,.
THE COURT: Well, it goes well beyond the
scope of the cross-—examination. The objection is

sustained.
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(By Attorney Drizin}) Now, you spo —-— you spoke
about, um, how you had believed that Mr. Gordon
was a sufficient expert in Brendan Dassey's case.
Do you remember that?

Yes.

Okay. Now, when Mr. Gordeon was first retained,
he was retained to do more than just analyze the
suggestibility of Brendan Dassey; isn't that
correct?

He may have been. I didn't really deal with Gordon

directly. I was -- he wasn't my witness. That
wasn't my main emphasis. Um, I think he -- I think
he did do some other testing on -- on Brendan. Maybe

an MMPI, and some IQ tests, things like that.
Do you recéll whether you had also'hoped
Mr. Gordon would_testify about the effect of
police interrogation tactics on Brendan Dassey?

. ATTORNEY KRATZ: Judge, I'm just going
to intérpose a -- a cumulative objection. We
certainly have heard all this from Mr. Fremgen.
I don't know if his testimony would be any
different.

THE COURT: Well, I'11l overrule the

objection. And I'll note that we've referred to him

as Dr. Gordon.
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ATTORNEY DRIZIN: I apologize.

THE COURT: Just s¢ the record is clear.
THE WITNESS: If Gordon would have been
in a position to testify on suggestibility,
coercive police tactics,.um, any other area that
he may have been gualified to testify in, um, I
wouldn't have had a problem with that because,
again, 1t's one witness. It's not a collection
of what the jury might perceive as hired guns.

Uh, it's one person.

But at the same time I'd certainly want
to be careful about balancing that in relation to
his credibility. Most jurors, I don't think, are
going to accept that one witness may be qualified
in a half a dozen areas that might otherwise be
50 specialized that it -- it would then become
incredible.

(By Attorney Drizin} My question to you,

Mr. Edelstein, was, were you aware, prior to the
time that this Court ruled that Mr. -- Dr. Gordon
could not testify about police interrogation
tactics, that he was retained to cover that topic
as well?

I honestly don't remember.

Fair enough. Did you relieve -- did you believe
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that the decisicn by this Court with respect to
Dr. Gordon, um, limiting his testimony about
police interrogation tactics, barred you from
calling a police interrogation expert?

No, because I think the finding was that he was

qualified on -- in the area of suggestibility, uh,

not necessarily on police tactics.

Um, and that went back to the earlier
ruling, I think, in early May, uh, where
Kachinsky had litigated on the motion to
suppress. And I think that was part of that
motion to suppress, uh, and I think that's part
0f the reason the Court said, you're not going
there again. The Court had already ruled.

So it was a ruling on the motion to suppress the
February and the March statements, while

Mr. Kachinsky was the lawyer of record, that you
believed foreclosed you from calling a police
interrogation expert?

ATTORNEY KRATZ: I didn't hear him
saying -=-

THE WITNESS: I -~ I don't know that

ATTORNEY KRATZ: +-- he was foreclosed from

calling anyone, Judge.
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1 THE COURT: I take it that's a question.

2 So, if you can answer the guestion, go ahead.

3 THE WITNESS: I -- I don't know the

4 answer to that today. I mean, I can't remember
5 ny exact thinking back on the day of the motion
6 hearing with Gordon. 1I'd have to -~ I would

7 : really have to 1look at the transcript from the

€0

Kachinsky ruling and the motion that we filed,

9 I just don't -~ I don't honestly
10 remember. If that -- to say that that was the
11 only reason we didn't look at it, I'm going to
12 say ho, because, you know, we knew we had
13 Buckley, potentially, out there. I had talked
14 with Ballew. So it wasn't exactly a dead issue.
15 Q (By Attorney Drizin) And you talked to your
16 friend Mr. Ballew, even before you were notified
17 of Mr. Buckley; correct?

18 A Oh, vyeah.

19 Q Now, Mr. Kratz asked you about cases in which
20 you've argued lesser includeds te a jury. Do you
21 recall that?

22 A Um-hmm. Yes.,

23 0 Um, have you ever argued a lesser included in a
24 case where your client has testified that he was
25 innocent of the charges?
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I don't know. I may have argued & lesser included
where my client hadn't even testified.
T'm asking you when your client has testified and
protested his innocence, have you ever argued a
lesser included to a jury?
Not that I can recall.
You testified that your strategy was Lo make the
police interrcgation tactics look improper to the
jury; correct?
Right.
Yet you rever showed those interrogaticn tactics
to the jury, did you?
I adamantly disagree with that assertion.
You never played the video to show them the
tactics to the jury; correct?
Which video?
Did you ever play any videos to show the improper
nature of the police interrogation tactics to the
jury? |
I don't think there were any videos.
Thank you.
ATTORNEY DRIZIN: No further questions.
ATTORNEY KRATZ: I've got nothing, Judge.

Thank you.

THE COURT: You may step down. Do we have
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any exhibits that -- fresh exhibits that are being
offered at this time?

ATTORNEY DRIZIN: It's ~- it's my
understanding that Exhibit 87 was -~ exhibit was
admitted for the limited purpose, and -- and with
respect to that third column not being part of it.

THE COURT: Yeah. It was admitted on
January 19.

ATTORNEY DRIZIN: Thank you.

THE COURT: I don't think we had any new
cnes with Mr. Edelstein?

ATTORNEY KRATZ: No.

THE COURT: All right. That will conclude
the hearing for today. If you want -- unless
there's some housekeeping things that --

ATTORNEY TEPFER: If we could read a
couple stipulations into evidence. If you want
to do that today, or we cculd wait. I just ~-

ATTORNEY KRATZ: Are they written?

ATTORNEY TEPFER: Yeah, their written.

I could have --

ATTORNEY KRATZ: We're not reading any
more, are we? Things that are already in writing?

ATTORNEY TEPFER: I -~

ATTORNEY KRATZ: Just provide them to the
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jury -~ to the Judge.

ATTORNEY DRIZIN:

Sure, we could do that,
Let's -— we'll just do
Okay. Mark it as --

toe. I have no --
THE COURT: Yeah.
that. It's easier.
ATTORNEY TEPFER:
THE CCURT: Geod --

ATTORNEY TEPPFER:

~- an exhibit?

THE COURT: -~ suggestion, but we don't
have to do it. Yeah. Have them marked. And
you -~ Mr., Kratz, you and Mr. Fallon, or
Mr. Fallon, have reviewed the stipulations that
Mr. Tepfer (unintelligible) --

ATTORNEY KRATZ: Certainly if they're
the ones that -- that we think, Judge.

THE COURT: And -- and the State --

ATTORNEY KRATZ: I'm sure Counsel will

check with me before he gives them to the Court.
That's fine.
THE COURT: That's fine.

ATTORNEY KRATZ: Do you want to meet for

a minute or two?

THE COQURT: Uh, in five minutes, we'll nmeet

in chambers.
ATTORNEY TEPFER:

Thank you, Judge.
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(Recess had at 4:30 p.m.)
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